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CERTIFICATE OF SECRETARY OF FEDERAL|TRADE 

COMMISSION 

(April 17, 1936) 

I 

United States of America 
Before Federal Trade Commission, ss: 

Docket No. 2*285 

In the Matter of Army and Navy Trading Company 

I 

I, Otis B. Johnson, Secretary of the Federal Trade Commission, 
do hereby certify that transmitted herewith is a full, I true, and 
correct transcript of proceedings had before the Federal Trade 
Commission in the above-entitled matter, consisting of— 

Part 1.—Pleadings and Testimony. 

Part 2—Exhibits. 

That this transcript is certified to the United States Court of 
Appeals for the District of Columbia, pursuant to the filing in said 
Court of an application for enforcement of an Order to ^ease and 
Desist, dated November 26, 1935, entered by the Federal Trade 
Commission in this proceeding. 

In witness whereof, I hereunto subscribe my name, and affix the 
seal of the said Federal Trade Commission, at its office in the City 
of Washington, D. C., this 17th day of April, A. D. 1936. 

[seal] Otis B. John:x>n, 

Secretary. 
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COMPLAINT 

(January 26, 1935) 

United States of America 
Before Federal Trade Commission 
Docket No. 2285 

In the Matter of Army and Navy Trading Company 

COMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep¬ 
tember 26, 1914, entitled “An Act to create a Federal Trade Com¬ 
mission, to define its powers and duties, and for other purposes”, the 
Federal Trade Commission having reason to believe that Army and 
Navy Trading Company, hereinaiter referred to as respondent, has 
been and is using unfair methods of competition in commerce, as 
“commerce” is defined in said Act, and it appearing to said Com¬ 
mission that a proceeding by it in respect thereto would be in the 
public interest, hereby issues its complaint, stating its charges in 
that respect as follows: 

Paragraph One. Said respondent, Army and Navy Trading Com¬ 
pany, is a corporation organized and existing by virtue of the laws 
of the State of Delaware, having its principal office and place of 
business located in the City of Washington, in the District of Co¬ 
lumbia. and has been, for more than one year past, engaged in the 
sale and distribution of general merchandise within the said District 
of Columbia. Said respondent sold and has caused and still causes 
the said articles of merchandise in which he deals to be sold and 
transported from his place of business to various purchasers located 
at various points in the said District of Columbia. 

In the course and conduct of his said business, respondent is in 
competition with other individuals, partnerships, and corporations 
engaged in the sale and transportation of like merchandise in the 
District of Columbia. 

Paragraph Two. For more than one year past said respondent has 
operated under the corporate name of Army and Navy Trading 
Company. By the representations of said corporate name purchasers 
are led to believe that the stock of merchandise held out to the 
purchasing public by said respondent was made for or purchased 
from the United States Army and Navy. In truth and in fact none 
of the stock of merchandise of said respondent is purchased from 
the Army and Navy. None of the merchandise is purchased at any 
Army and Navy surplus or refuse goods sales. The small amount 
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COMPLAINT 


I 


3 


I 

of such Army and Navy goods carried by said respondent!, if any, 
is bought from jobbers, wholesalers, and others who buy! at such 
Army and Navy refuse goods sales. The remainder of |the said 
respondent's stock of merchandise consists of the usual sto<bk found 
generally in general merchandise establishments. It is purchased 
in the marts of commerce in which the general merchant jbuys his 
stock of goods, and is not purchased from the Army andjNavy or 
from those who purchase merchandise at any Army and Navy sur¬ 
plus or refuse goods sales. The said respondent is in no >vav con¬ 
nected with the Army and Navy, does not have affiliation, association, 
or working agreement with the Army and Navy. 

Paragraph Three. Said respondent, in the conduct of his} business 
has for some time past offered to the purchasing public a man’s gar¬ 
ment, commonly known as a “windbreaker” or jacket, as “Nationally 
advertised—genuine buckskein jacket.” Such description is false ancl 
misleading in that the reader thereof believes the jacket is made of 
genuine buckskin. In connection with the above advertisement ap¬ 
pears the head of a deer. In truth and in fact, the saidl garment 
had no buckskin whatsoever in it, but is made entirely 6f textile 
fabrics. 

Paragraph Four. There are among the competitors oi said re¬ 
spondent referred to in Paragraph One, supra, individuals, part¬ 
nerships, and corporations engaged in the sale and distribution of like 
and similar merchandise within the District of Columbia, Mary¬ 
land, and Virginia, which said individuals, partnerships,! and cor¬ 
porations do not misrepresent their merchandise by the use of a false 
and misleading corporate, or trade name, or the material | of which 
said merchandise is made. 

Paragraph Five. The above alleged acts and things done by re¬ 
spondents are all to the injury and prejudice of the public and of 
the competitors of respondent in interstate commerce, and constitute 
unfair methods of competition in interstate commerce within the in¬ 
tent and meaning of Section 5 of an Act of Congress entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes”, approved September 26, 1914. 

Wherefore, the premises considered, the Federal Trade Commis¬ 
sion on this 26th day of January, A. D. 1935, now here issues this 
its complaint against respondent herein. 

NOTICE 

Notice is hereby given you. Army and Navy Trading Company, 
respondent herein, that the 1st day of March, A. D. 1935, at 2 o’clock 
in the afternoon, is hereby fixed "as the time, and the offices of the 
Federal Trade Commission in the City of Washington, D.iC., as the 
place, when, and where a hearing will be had on the charged set forth 
in this complaint, at which time and place you shall have the right, 
under said Act, to appear and show cause why an order should not 
be entered by said Commission requiring you to cease and desist from 
the violation of the law charged in the complaint. 

You are notified and required, on or before the twentieth day after 
service upon you of this complaint, to file with the Commission an 
answer to the complaint. If answer is filed, and if your ajppearance 
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COMPLAINT 


at the place and on the date above stated be not required, due notice 
to that effect will be given you. The Rules of Practice adopted by 
the Commission with respect to answers or failures to appear or 
answer (Rule V) provide as follows: 

(a) In case of desire to contest the proceeding, the respondent shall, 
within 20 days from the service of the complaint, file with the Com¬ 
mission an answer to the complaint. Such answer shall contain a 
short and simple statement of the facts which constitute the ground 
of defense. Respondent shall specifically admit or deny or explain 
each of the facts alleged in the complaint, unless respondent is 
without knowledge, in which case respondent shall so state, such 
statement operating as a denial. Any allegation of the complaint 
not specifically denied in the answer, unless respondent shall state 
in the answer that respondent is without knowledge, shall be deemed 
to be admitted to be true and may be so found by the Commission. 

(b) In case respondent desires to waive hearing on the charges set 
forth in the complaint and not to contest the proceeding, the answer 
may consist of a statement that respondent refrains from contesting 
the proceeding or that respondent consents that the Commission may 
make, enter, and serve upon respondent an order to cease and desist 
from the violations of the law alleged in the complaint, or that 
respondent admits all the allegations of the complaint to be true. 
Anv such answer shall be deemed to be an admission of all the alle- 
gations of the complaint, to waive a hearing thereon, and to author¬ 
ize the Commission, without a trial, without evidence, and without 
findings as to the facts or other intervening procedure, to make, 
enter, issue, and serve upon respondent: 

(c) In cases arising under Section 5 of the Act of Congress 
approved September 26, 1914, entitled “An Act to Create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes*' (the Federal Trade Commission Act), 

******* 

an order to cease and desist from the violations of law charged in 
the complaint. 

****** * 

(f) Failure of the respondent to appear or to file answer within 
the time as above provided for shall be deemed to be an admission 
of all allegations of the complaint and to authorize the Commission 
to find them to be true and to waive hearings on the charges set 
forth in the complaint. 

In witness whereof, the Federal Trade Commission has caused 
this, its complaint, to be signed by its Secretary, and its official seal 
to be hereto affixed at Washington, D. C., this 26th day of January, 
A. D. 1935. 

By the Commission: 

[seal] Ons B. Johnson, 

Secretary . 
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ANSWER 

(Filed February 27, 1935) j 

United States of America 

i 

Before Federal Trade Commission 

Docket No. 2285 | 

In the Matter of Army and Navy Trading Company 


ANSWER OF ARMY AND NAVY TRADING COMPANY. INC., TO THE COMPLAINT 

FILED HEREIN 

I 

The answer of the Army and Navy Trading Company, Iijic., to the 
Complaint filed herein respectfully shows unto the Commission as 
follows: 

1. The respondent, Army and Navy Trading Company, Inc., is 
a corporation organized and existing under the laws of the State of 
Maryland, having its principal place of business in the City of Wash¬ 
ington, District of Columbia, and has been so engaged for inore than 
sixteen years. 

2. Answering Paragraph 2 of the Bill of Complaint, th^ respond¬ 
ent denies that its trade name of, “Army and Navy Trading Co., 
Inc.”, causes purchasers to believe that the stock of merchandise 
which it offers for sale to the public is made by, or purchased from 
the United States Army and JS avy. It further denies that its trade 
name is in any way misleading to the public. It further cjenies that 
its trade name would cause or lead the public to believe that the 
respondent is in any way affiliated, or associated with the jArmv and 
Navy. 

3. Answering Paragraph 3 of the Bill of Complaint, thb respond¬ 
ent admits that it offers for sale a certain jacket which is labeled by 
the manufacturers as, “genuine buck skein jacket.” Yourj petitioner 
in offering this jacket to the public is merely repeating th|e wording 
contained in the label of the jacket which is sewed thereon by the 
manufacturer. Your respondent is willing to offer this i^em to the 
public with such qualifying words as may be suggested by the Com¬ 
mission; and if this cannot be done, your respondent is willing to 
entirely discontinue the sale of this particular jacket. 

4. The respondent further denies that it in any way misrepresents, 
or untruthfully advertises its merchandise which it offers for sale to 
the public; and it denies that its corporate name is in any way false, 
or misleading. 

5. Answering Paragraph 5 of the Bill of Complaint, tfye respond¬ 
ent denies the allegations and things therein contained. 
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ANSWER 


Further answering the Complaint and each and every paragraph, 
thereof, the respondent is willing to adopt any words, or phrases, in 
conjunction with the use of its trade name so as to overcome the 
alleged misrepresentation and untruthfulness contained in said 
Complaint. 

The respondent further prays that the memorandum heretofore 
filed by it in the above-entitled cause, be read and considered as a part 
of this Answer. 

Army and Navy Trading Co., Inc., 

By (Signed) Abraham S. Bernstein, 

Secretary and Treasurer. 

(Signed) J. B. Stein, 

Attorney for Respondent. 


MEMORANDUM OF ARMY AND NAVY TRADING COMPANY 

• l 

United States of America Before Federal Trade Commission 

Docket No. 2285 

In the Matter of Army and Navy Trading Company 

Army and Navy Trading Company files this memorandum, and 
at the same time reserves to itself the right to file an answer to the 
Complaint herein, and also reserves to itself the right to contest 
the proceedings had thereunder in the event of its failurfe to nego¬ 
tiate a stipulation satisfactory to the Federal Trade Comnjiission. 

The Army and Navy Trading Company is a corporation, organ¬ 
ized and existing under the laws of the State of Maryland. The 
trade name of Army and Navy Trading Co., Inc., has be^n used by 
the respondent for more than sixteen years past, the naijne having 
been first used by it as a co-partnership, and thereafter as a cor¬ 
poration. This name has been used by the respondent lever since 
it has been in business, and has been known by no other narhe. 

The respondent has expended the sum of at least onfe hundred 
and fifty thousand dollars ($150,000.00) in advertising its trade 
name, and as a result thereof its annual gross sales will amount to 
about five hundred thousand dollars ($500,000.00). It£ stock of 
merchandise at the present, consists mainly of men’s, wotnen’s, and 
children’s wearing apparel, and sporting goods. Its stocfi of army 
and navy goods consists of army blankets, rain coats, underwear, 
tents, shoes, picks, shovels, mosquito nets, pup tents, knapsacks, etc. 
It continues to purchase from time to time army and navy goods 
whenever available. Your respondent further represents that in all 
of its advertisements, it truthfully describes the merchandise which 
it offers for sale. 

The trade name of Army and Navy Trading Co., Inc., adopted 
by the respondent is essentially different from the usual descriptive 
words of “army and navy” adopted by what is known a$ an army- 
and-navy store. The descriptive words, “army and navy” adopted by 
the armv-and-navy store, is generally annexed to the name of the 
proprietor by way of description in order to describe thk kind and 
character of merchandise dealt in by the proprietor; for instance, 
“American Army and Navy Store”, “Fogel’s Army and N^vv Store”, 
“Irving’s Army and Navy Store”, “People’s Army and Navy Store.” 
It is to be observed, therefore, that the words, “army 'and navy” 
as above referred to and used in connection with the n&me of the 
proprietor, does not form an essential part of its trade [name; and 
if these descriptive words are required to be eliminate^, it would 
not have the effect of completely destroying the trade name. The 
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8 MEMORANDUM OF ARMY AND NAVY TRADING CO. 

respondent, however, has adopted the words “army and navy'’ as a 
very part and parcel of its name, and is not used as descriptive of 
the" kind and character of its business. The same may be said of 
United States Steel Company, United States Tires, Federal Tire 
Company, and the like. 

Should the respondent be required to eliminate the words “army 
and navy” from its trade name, it will amount to a suppression of 
its very trade name, and the respondent would be required to adopt 
an entirely new name. The vast sums of money which it has been 
expending during the past sixteen years in establishing this name, 
would amount to a total loss. This would not be true of the other 
stores which have adopted “army and navy” as merely descriptive 
of its business, as these words are merely incidentally used in con¬ 
nection with the name of its proprietor, and do not form an essential 
part of its trade name. 

The Federal Courts, as well as the Supreme Court of the United 
States, in interpreting the Act creating the Federal Trade Commis¬ 
sion has declared that it is not the aim of the Act to unnecessarily 
require a suppression of a trade name which has long been in use, 
provided qualifying words are adopted in connection wdth such trade 
name, so as to correct the evil, and preserve the rights of the competi¬ 
tors and the public. See— 

Federal Trade Commission vs. Roval Milling Co., 288 U. S. Pg. 

212 . 

X. Fluegelman & Co. vs. Federal Trade Commission, 37 Fed. (2nd) 
Pg. 59. 

Federal Trade Commission vs. Good Grape Co., 45 Fed. (2nd) 
Pg. 70. 

Federal Trade Commission vs. Cassoff. 38 Fed. (2nd) Pg. 790. 

With this principle in mind the respondent contends that by the 
use of proper qualifying words in conjunction with its trade name, 
the evil complained of in the complaint may be corrected, thereby 
preserving the rights of competitors and the public. The respondent, 
therefore, suggests the use ox any one or more of the following 'words 
or phrases in conjunction with its trade name in overcoming the 
wrong complained of in the complaint filed herein, to wit: 

“Not Connected with the Army and Navy”, 

“Not Connected with the Government”, 

“Not a Government Store”, 

“Not affiliated with the United States Government”, 

“We Do Not Handle Exclusively Army and Navy Goods.” 

The respondent submits that under the authorities referred to 
above, the complainant has the authority to enter into appropriate 
stipulations with the respondent, permitting the continuation of the 
use of its trade name in conjunction with qualifying words satis¬ 
factory to the Commission. 

Respectfully submitted. 

J. B. Stein, 

Attorney for Respondent. 


MEMORANDUM OF ARMY AND NAVY TRADING CO. 9 

United States of America 
Before Federal Trade Commission 
Docket No. 2285 

In the Matter of Army and Navy Trading Company 
supplemental memorandum of army and navy trading company 

To the Hon . Federal Trade Commission: 

The respondent. Army and Navy Trading Company. | desires to 
supplement its memorandum heretofore filed in the aboye cause by 
offering to use the following qualifying words in conjunction with 
its trade name, to wit: 

“We do not deal in Army and Navy Goods.” 

The respondent respectfully submits that by the use o i the above 
qualifying words, the alleged deception complained of i is entirely 
eliminated. See Federal Trade Commission vs. Royal Milling 
Co., 288 U. S., page 212; N. Fluegelman & Co. vs. Federal Trade 
Commission, 37 Fed. (2nd), page 59. 

Respectfully submitted. 

J. B. S|tein, 

Attorney for Respondent. 


ORDER DENYING RESPONDENT’S PETITION, ETC. 

(April 6, 1935) 

United States of America 
Before Federal Trade Commission 

At a regular session of the Federal Trade Commission, held at 
its office in the citv of Washington, D. C., on the 6th dav of April, 
A. D. 1935. 

Commissioners: Ewin L. Davis, Chairman; Charles H. March, 
William A. Ayres, Garland S. Ferguson, Jr. 

Docket No. 2285 

In the Matter of Army & Navy Trading Company 

ORDER DENYING PETITION OF RESPONDENT 

This matter coming on to be heard on application of respondent 
for privilege of retaining use of its corporate name in conjunction 
with i; we do not deal in Army and Navv goods”, and the Commis- 
sion having considered the record and being fully advised in the 
premises, 

IT IS ORDERED that the application of respondent be and the 
same hereby is denied. 

By direction of the Commission. 

[seal] Otis B. Johnson, 

Secretary. 
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ORDER APPOINTING EXAMINER AND FIXING TIME 
AND PLACE FOR TAKING TESTIMONY 

(July 3, 1935) 

United States of America 
Before Federal Trade Commission 

At a regular session of the Federal Trade Commission^ held at its 
office in the City of Washington, D. C.. on the 3rd d^v of July, 
A. D., 1935. 

Commissioners: Ewin L. Davis, Chairman; Charles H. March, 
W. A. Ayres, Garland S. Ferguson, Jr. 

Docket No. 2285 

In the Matter of Army & Navy Trading Company 

ORDER APPOINTING EXAMINER AND FIXING TIME AND PLACE | FOR TAKING 

TESTIMONY j 

This matter being at issue and ready for the taking oi testimony, 

It is ordered that John W. Addison, an examiner ot this Com¬ 
mission, be and he hereby is designated and appointed td take testi¬ 
mony and receive evidence in this proceeding and to perform all 
other duties authorized by law; 

It is further ordered that the taking of testimony in this proceed¬ 
ing begin on Tuesday. July 9, 1935, at ten o’clock in thejforenoon of 
that day at room 2601, Federal Trade Commission, 2(X)1 Constitu¬ 
tion Avenue, NW., Washington, D. C. 

Upon completion of testimony for the Federal Trade (Commission, 
the examiner is directed to proceed immediately to take testimony 
and evidence on behalf of the respondent. The examiner will then 
close the case and make his report. 

By the Commission. 

[seal] Otis B. Johnson, 

Secretary. 
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FINDINGS AS TO THE FACTS 

(November 26, 1935) 

United States of America 
Before Federal Trade Commission 

At a regular session of the Federal Trade Commission held at its 
office in the City of Washington, D. C., on the 26th day of November, 
A. D. 1935. 

Commissioners: Ewin L. Davis, Chairman; Charles H. March, 
William A. Ayres, Garland S. Ferguson, Jr., R. E. Freer. 

Docket No. 2285 

In the Matter of Army & Navy Trading Company 

FINDINGS AS TO THE FACTS AND CONCLUSION 

Pursuant to the provisions of an Act of Congress approved Sep¬ 
tember 26, 1914, entitled “An Act to Create a Federal Trade Com¬ 
mission, to define its powers and duties, and for other purposes” 
(38 Stat. TIT), the Federal Trade Commission issued and served its 
complaint upon the respondent herein, charging it with the use of 
unfair methods of competition in commerce as “commerce” is defined 
in said Act; and the respondent filed its answer to the complaint. 
Testimony and evidence in support of the allegations of the com¬ 
plaint and of the issues joined by the respondent were taken before 
Trial Examiner John W. Addison, theretofore duly assigned by the 
Commission for that purpose, which said testimony and evidence 
were reduced to writing and filed in the office of the Commission 
subsequent thereto. A brief on behalf of the Commission was filed 
in support of the allegations of the complaint, and the respondent 
filed its brief in support of the material allegations of its answer. 

Thereupon the cause came on for final hearing before the Com¬ 
mission upon the testimony and evidence as adduced by counsel for 
the Commission and for the respondent, and brief on behalf of the 
Commission and oral argument of Alden S. Bradley, trial attorney 
for the Commission, and the brief on behalf of the respondent ancl 
oral argument of Joseph B. Stein, attorney for the respondent. 

The Commission, having duly considered the testimony and evi¬ 
dence, the aforesaid briefs and the aforesaid arguments, and being 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusions drawn therefrom: 

FINDINGS AS TO THE FACTS 

Paragraph One. Respondent, Army & Navy Trading Company, 
is a corporation organized and existing under the laws of the State 
of Maryland, by charter issued under such authority in the year 
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FINDINGS AS TO THE FACTS 
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1922, and has, since the beginning of its corporate existence, main¬ 
tained and now does maintain its principal place of business in the 
City of Washington, in the District of Columbia, and] since the 
beginning of its corporate existence, has done and now do]es business 
in the District of Columbia, in the City of Washington. 

Paragraph Two. Respondent was organized chiefly for the purpose 
of engaging in, and has engaged in, the purchase and resale of sur¬ 
plus, reject, and refuse goods to be procured from the Army and Navy 
Departments of the United States Government, and from ^he date of 
the organization of respondent until the year 1927, or thereabout, 
between 85 and 90 per cent of the merchandise offered for Isale by the 
respondent had been procured from the Army or Navy Department of 
the United States, either directly or indirectly, by the respondent. 

Paragraph Three. Respondent engaged in the business related in 
the paragraph last above at a time when the condition of |the market 
afforded opportunity to secure large lots of various kinjds of mer¬ 
chandise actually sold by the Army and Navy Departments of the 
Government of the United States and the respondent di^ make sub¬ 
stantial purchases of such lots and maintained, as long as | the market 
permitted, a large majority of his total inventory in such goods. The 
later proportionate decrease in his inventory was in consonance with 
the decrease in the availability of such goods. Respondent con¬ 
tinuously advertised its corporate name in connection with advertise¬ 
ments of sales of its merchandise and established a substantial trade 
value in connection with such corporate name. j 

Paragraph Four. During the year 1927, or thereabout), the Army 
and Navy Departments of the United States Govermjnent began 
sharply to curtail the quantity of goods theretofore offeifed by them 
annually in the open market, until, since the year 1932, virtually no 
goods of any description have been so offered. 

The goods formerly offered by the Army and Navy Departments 
of the United States Government were ultimately absorbed for the 
purpose of the conduct of a retail trade by the respondent land various 
other persons, copartnerships, and corporations engaged! in the con¬ 
duct of mercantile establishments approximately identical with the 
one herein described as having been conducted by the respondent. 

The inventory of the respondent, as well as the inventories of its 
competitors last above referred to, reflect the condition pf the with¬ 
drawal from the market of surplus, refuse, and reject goods of the 
Army and Navy Departments of the United States Government by 
decrease of the quantity of such goods in their inventories from ap¬ 
proximately 85 to 90 per cent in the year 1927 to approximately 15 to 
18 per cent in the year 1932. 

There are no goods now being offered, nor, since the ypar 1932, has 
there been any substantial amount of goods offered by t;he Army or 
Navy Department of the United States Government. 

Paragraph Five. The respondent causes its corporate name to be 
displayed in large signs about its mercantile establishment, in trade 
journals, in circulars, and in advertisements appearing jin the daily 
newspapers and other periodicals, with the words “Army & Navy” or 
“Army and Navy” featured therein as prominently as other portions 
of its corporate name. 
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FINDINGS AS TO THE FACTS 


Paragraph Six. Various members of the purchasing public, upon 
observing the use of the words “Army & Navy”, or “Army and 
Navy”, in connection with the corporate name of the respondent 
and in its circulars and advertisements as hereinabove stated, have 
formed the conclusion or received the impression or belief, from 
the use of such words, that the goods to be purchased in said store 
were substantially all, if not all, procured from the Army and 
Navy Departments of the United States Government; that the goods 
were of the quality and nature used by said Departments; that a 
substantial bargain with reference to price and quality would be 
obtained in such store; and a substantial number of such members 
of the purchasing public have been induced, by virtue of such belief 
or impression, to make purchases of and from the respondent. 

Paragraph Seven. The use by respondent of the words “Army 
& Navy'*, or “Army and Navy”, in connection with its corporate 
name and in its advertisements and circulars, as above described, 
had and has the tendency and capacity to, and did and does, in fact, 
mislead and deceive members of the purchasing public into the false 
impressions and beliefs as set forth in Paragraph Six hereof. 

Paragraph Eight. The use of the words “Armv & Navy”, or 
“Army and Navy”, in connection with the corporate name, circulars, 
and advertisements of the respondent, has caused and causes a diver¬ 
sion of trade from competitors of the respondent who offer to sell 
merchandise identical with the bulk of the inventory of the re¬ 
spondent and procured from the same source, i. e., the ordinary marts 
of trade, but who dp not make use cf such misleading and deceptive 
practice, and has caused and now causes substantial injury to sub¬ 
stantial competition within the District of Columbia. 

CONCLUSION 

The practice of the respondent, doing business under the above- 
mentioned corporate name and using such corporate name in circu¬ 
lars, trade journals, and other advertising matter, under the condi¬ 
tions and circumstances described in the foregoing findings, were and 
are to the prejudice and injury of competitors of the respondent 
and were and are to the prejudice and injury of the public, and 
were and are unfair methods of competition in commerce and con¬ 
stitute a violation of the provisions of Section 5 of an Act of Con¬ 
gress entitled “An Act to Create a Federal Trade Commission, to 
define its powers and duties, and for other purposes”, approved 
September 26, 1914. 

By the Commission: 

[seal] Ewix L. Davis, 

Chairman. 

Dated this 26th day of November, A. D. 1935. 

Attest: 

Otis B. Johnson, 

Secretary. 



ORDER TO CEASE AND DESIST 

j 

(November 26, 1935) j 

United States of America j 

Before Federal Trade Commission 

At a regular session of the Federal Trade Commissioln held at its 
office in the City of Washington, I). C.. on the 26th dav of November, 
A. D., 1935. _ ~ | 

Commissioners: Ewin L. Davis, Chairman: Charles! H. March, 
William A. Ayres, Garland S. Ferguson, Jr., R. E. Fre^r. 

I 

Docket No. 2285 j 

In the Matter of Army and Navy Trading Company 


order to cease and desist 


This proceeding having been heard by the Federal Tr^ide Commis¬ 
sion on the complaint of the Commission, the answer of |the respond- 
dent, the testimony taken, and the brief filed in behalf[ of the Fed¬ 
eral Trade Commission herein, and oral argument of counsel for the 
Federal Trade Commission, and the Commission having made its 
findings as to the facts and conclusion that the respondent Army and 
Navy Trading Company has violated the provisions of an Act of 
Congress approved September 26, 1914, entitled 44 An Act to Create a 
Federal Trade Commission, to define its powers and dities and for 
other purposes”; 

It is now ordered that the respondent Army and Navy Trading 
Company in connection with the conduct of its mercantile establish¬ 
ment within the District of Columbia, cease and desist jfrom— 

(1) Using in connection with its corporate name the ^vords 44 Army 
and Navy" or either of them. 

(2) Advertising or causing to be advertised in any circulars, trade 
journals, daily newspapers, or other periodicals the words 44 Army 
and Navy” or either of them, descriptive of or in connection with 
any merchandise to be sold or offered for sale to the public, unless 
in fact the words 44 Army and Navy” be used specifically |in connection 
and conjunction with particular merchandise actually procured from 
the Army or Navy Department of the United States Government. 

Provided, however, that for a period of two years fro^n the date of 
the service of this order upon respondent, the respondent shall be per¬ 
mitted to use in connection with such corporate or tra^le name as it 
mi^ht assume the words: 

‘^Formerly Army and Navy Trading Company.” 
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It is further ordered that respondent shall, within 90 days after 
the service upon him of a copy of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which this order has been complied with and conformed to. 

And it is further ordered that respondent shall, within 24 months 
after the service upon him of a copy of this order, file with the Com¬ 
mission a report in Writing setting forth in detail the manner and 
form in which this order has been complied with and conformed to. 

By the Commission. 

[seal] Otis B. Johnson, 

Secretary. 


TESTIMONY BEFORE TRIAL EXAMINE^ 

1 Before the Federal Trade Commission 

Docket No. 2285 j 

In the Matter of Army & Navy Trading CoJ 

j 

Room 2601, Federal Trade Commission Building, 

20th & Constitution Avenue, 
Washington , D. C., Tuesday , July 9,1935 . 

Met pursuant to notice at 10 a. m. 

Before John W. Addison, Examiner. 

Appearances: S. Brogdyne Teu and Alden S. Bradley), Attorneys 
for the Federal Trade Commission. J. B. Stein, 810 F Street N\^., 
Washington, D. C., for the Respondent Army & Navy Trading Co. 
H. Mitchell Pfeffer, 917 loth Street NW., Washington,! D. C., for 
the Respondent American Army & Navy Stores, Inc. 

2 PROCEEDINGS 

Examiner Addison. The hearing will come to order foj* the taking 
of testimony in Commission’s Docket Nos. 2284 and ^285, in the 
matter of American Army & Navy Stores, Inc., and in[ the matter 
of Army & Navy Trading Co. 

This hearing is held pursuant to an order of the Commjssion under 
date of July 3, 1935, to take testimony in these cases Under com¬ 
plaints of the Commission charging the parties named las respond¬ 
ents with false and misleading advertising, in violation of Section 
5 of the Federal Trade Commission Act. 

I am directed to say that anyone wishing to procure copies of the 
transcript in these cases may make arrangements for securing same 
of the Reporter here, who is not connected with the Coinmission in 
any way except by contract to report these proceedings. I 

I am also directed to say that immediately upon thq completion 
of the taking of testimony for the Commission I shall proceed with 
taking testimony for the respondents. 

If counsel have not already done so, they will please give their 
names to the Reporter. 

Mr. Stein. May it please the Commission, I am appea|ring here in 
behalf of the Army & Navy Trading Co. 

Examiner Addison. What is your name? 

Mr. Stein. J. B. Stein. Mr. Bernstein, an officer of the 

3 Army & Navy Trading Co., received a subpoena tjo be present 
this morning at 10 o’clock, and I am appearing h^re with him 

in that capacity. I later learned that the Commission would be 
prepared to receive testimony from the defendants immediately upon 
the conclusion of the hearing. I was not aware at the time just 

17 
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how long the Commission would take to hear its testimony, and 
therefore I am not prepared at this particular moment, not today, 
to proceed with our testimony; but if the Commission requires it 
we can begin to put on our testimony tomorrow. 

Examiner Addison. It is mv understanding that the Commission 
will not finish its testimony today. 

Mr. Stein. Oh; that is all right then. Thank you very much. 
Mr. Teu. Mr. Examiner, I would like to make a statement for 
the record before calling the first witness. After conference between 
counsel for the Commission and counsel for the respondents in these 
cases, it was agreed that for the purpose of taking testimony the 
cases might be combined, not consolidated. The Reporter in making 
the record will make two separate reports. Certain witnesses called 
for the Commission will testify for the American Army & Navy 
Stores. Inc., Docket 2*284, while certain other witnesses will testify 
only in the Army & Navy Trading Co., Docket 2285. Other wit¬ 
nesses will testify in both cases. In fact, most of the Commission’s 
witnesses’ testimony will appear in the record of both 

4 hearings. I will state to the Reporter each time whether the 
witness' testimony will appear in both records or in only one 

and which one. 

Mr. Stein. I wish to state for the record that, in view of the 
peculiar position occupied by the respondent. Army & Navy Trading 
Co., Docket 2285. I can not as a matter of fact consent to a con¬ 
solidation of our cause with any other respondents, but as a matter 
of convenience to the Government we have no objection to the 
Government or to the Commission offering anv testimonv that it 

i. ' V •/ 

cares to offer at this time, provided it designates to what cause it 
relates. 

Examiner Addison. Very well. 

Mr. Teu. That was the agreement. Mr. Stein, that you and Mr. 
Pfeffer and I entered into. I would like to call as the first witness 
Mr. Bernstein. Mr. Bernstein's testimony will appear only in the 
report of the hearing on the Armv & Navy Trading Co.. Docket 
2285. 

5 Arbaham Bernstein was thereupon called as a witness for 
the Commission, and having been first duly sworn, testified 

as follows: 

Direct examination by Mr. Teu : 

Q. State your full name, please. 

A. Abraham S. Bernstein. 

Q. Where do you live ? 

A. 2703 Woodley Place. 

Q. What is your occupation ? 

A. Secretary and Treasurer of the Army & Navy Trading Co. 

Q. Is that a corporation, a partnership, or individual undertaking? 
A. In 1919 it was a copartnership, and 1922 it was incorporated. 

Q. Where was it incorporated, Mr. Bernstein ? 

A. State of Maryland. 

Q. The date ? 

A. The months? That is hard for me to say, but it was in 1922. 
Which month I don’t know. 


ABRAHAM BERNSTEIN 19 

i 

Q. You don’t remember the month it was incorporated. What is 
the stock issue of the corporation? j 

A. $35,000. j 

Q. How distributed? I 

A. 175 shares Charles M. Rosenthal, 110 Abraham $. Bern- 
G stein, 65 Emanuel Bernstein. 

Q. Was the name of the business undertaking previous to its 
incorporation Army & Navy Trading Co.? 

A. Yes, sir. i 

Q. Owned and operated by whom ? 

A. By the same outfit. j 

Q. The original beginning of the business you started was in 1919 ? 
A. 1919. 

Q. W'hat prompted the organizers of this businsss, Mr. 3}ernstein, 
to choose the name Army & Navy Trading Co. ? | 

A. On account of the Government surplus stock being available. 

Q. Being available in that time? I 

A. Yes, sir. | 

Q. What per cent of the stock of merchandise carried ijy you or 
your concern at that time was made up of Army and Navy surplus, 
refuse or salvage goods? 

A. Close to 90 per cent. j 

Q. Ninety percent. What percent was Army surplus, thskt is, war¬ 
time surplus; can you tell me that? j 

A. That was 90 per cent of Government surplus stuff. j 

Q. There were no Army and Navy rejects in your stock iij 1919? 

A. I don’t think so. * I 

Q. Was there any Army and Navy salvage in y(|>ur stock? 
7 A. It might have been. 

Q. Mr. Bernstein, will you distinguish between or define the 
terms 44 Army and Navy surplus, rejects, and salvage”? | 

A. Well, it is merchandise that the Government had jio use for 
and sold in the open market to the highest bidder. j 

Q. Then the terms are synonymous ? 

A. Yes. ^ j 

Q. I didn't understand you. Are the terms synonymous then? 
Do they mean the same, “surplus”, “rejects”, and “salvage” ? 

A. That means all together as one. | 

Q. In 1919 did you purchase your stock of merchandise direct from 
the Government at its surplus, refuse, and salvage sales? | 

A. We bought mostly from those who were successful bidders. 
Q. Did you buy any direct? j 

A. For that firm, no. In behalf of that firm we did. 

Q. When do you mean, in behalf of it? j 

A. Well, I was interested in a New York concern that dealt in 
that merchandise. We bought direct from the Government. 

Q. But directly for the Army & Navy Trading Co. in 1919 you 
made no purchases from the Government? ! 

A. None; just from the successful bidders. 

Q. How large a concern was the Army & Navy Trading Co. in 
1919? ! 

A. Well, I can’t say offhand, but it was a small concern. . 
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Q. Did you carry a stock of 10.000, 500, or a hundred thou¬ 
sand? 

8 A. Close onto 20. 

Q. What is vour stock inventory today? 

A. 150,000. 

Q. What was the name of this company in New York in which 
vou stated you were interested and from which you purchased your 
stock in 1919? 

A. Bernstein Brothers. 

Q. Bernstein Brothers. How long after the year 1919 was your 
stock of merchandise made up of approximately 90 or more percent 
of Army and Navy Surplus, refuse, and salvage goods? 

A. I have some data here if I can read from the copy. 

Q. Go ahead. 

A. The percentage of stock that was carried when the concern 
started was approximately 90 percent, declining 90, 80, and so on, 
to the present time it is only 10 percent. 

Q. Ten percent at the present time? 

A. Yes, sir. 

Q. Mr. Bernstein, with the decline of the available supply of Army 
and Navy surplus, rejects, and salvage goods, to what sources did you 
turn to secure merchandise for vour store? 

A. The open market. 

Q. Where did you make your purchases? 

A. Various places. 

Q. Can you name some of them? 

A. Well, I had made no data of the names, but I can give 

9 it to vou when asked. 

Q. You can not name any of the concerns? 

A. Well, so many to think of. But I can £rive vou the data. 

Q. Just give us two or three. That will be sufficient. 

A. Guy Curran; American Woolen- 

Q. Where is Guy Curran? 

A. Washington, D. C. 

Q. All right; go ahead. 

A. American Woolen Mill Company. 

Examiner Addison. Give the location too. 

A. (Continued.) In Massachusetts; I think it is Boston. 

Armstrong-Cater, Baltimore. Perhaps there would be five or six 
other names. 

Q. They were general wholesale merchants? 

A. Yes, sir; general line. 

Q. Buying their wholesale stock in the usual channels of 
commerce ? 

A. Well, some of them manufacturers. 

Q. How long after 1919 was it necessary to go into the open 
markets of commerce to finish your stock ? 

A. We gradually—well, I should judge about seven years, eight 
years, nine years. 

Q. In other words, for seven years after 1919 your stock remained 
90 percent Army and Navy surplus? 
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A. During that period, up to that time, it was close to 90 

10 percent. 

Q. That would be about 1926, would it not ? 

A. Yes, about. 

Q. From 1926 there has been a. rapid decline then in your stock of 
Army and Navy surplus and refuse goods? 

A. Yes, sir. 

Q. And you have turned more and more to the wholesalers for 
your stock? 

A. Made it what you call a workingmen’s store, or in dther words, 
a department store. 

Q. Mr. Bernstein, from what concerns do you principally make 
your purchases of present-day stock? 

A. From commercial manufacturers; in other word^, manufac¬ 
turers that cater to department stores and various concern^. 

Q. Name some of them and their location. 

A. Well, I previously stated some of them there. 

Q. You still purchase from them? 

A. Yes. 

Q. Mr. Bernstein, where do you purchase the 10 percent of Army 
and Navy surplus goods that you state are now in your stock? 

A. Some are stock that is left over from seven vearsj. Some we 
buy recently. Now, we bought some Army boots, blankets, in recent 
months. 

Q. Where did you buy them ? 

11 A. That I have no data where—you see, I doift take care 
of the books, you know what I mean, but I have the data and 

can easily give you these names. 

Q. Did you buy at an Army or Navy sale? 

A. Bought from one of the successful bidders. 

Q. How t do you know he was a successful bidder ? 

A. Because he had the merchandise and it was Government surplus 
stock. 

Q. Did you see him purchase it? 

A. It is in its original cases from the Government, government 
stamps. To my knowledge, we bought about 5,000 periscopes of 
recent date. That is an Army article. 

Q. Did you see them purchased ? 

A. That I didn’t. 

Q. Actually, you don’t know that it is Army and Navy stock, 
do you ? 

A. I do, because the periscope is used in time of war. 

Q. Mr. Bernstein, enumerate some of the articles of inerchandise 
carried in your store. 

A. Yes, sir. Blankets, cots, tents—these are all Arniy merchan¬ 
dise—underwear, hosiery, leggings, shoes, boots, canteens, mess kits, 
pants, and breeches. 

Q. That is all the Army merchandise you carry ? 

A. Yes. 

Q. Now enumerate articles of merchandise that are not Army 

12 and Navy that are carried by you. 

A. Ladies’ riding habits. That also applies to nden’s. Shoes, 
socks, overalls, trunks—I would call that luggage; that takes in bags 
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also. Men’s trousers, blankets, sheets, pillow cases. I think that is 
about all. 

Q. Do you sell neckties? 

A. Neckties. 

Q. Shirts? 

A. Shirts. 

Q. Overalls or dungarees? 

A. I mentioned that before. 

Q. Do you sell hats, caps ? 

A. Caps: ves. 

Q. Belts ? ~ 

A. Yes. 

Q. Collars? 

A. Right. 

Q. Do you sell camping equipment ? 

A. Camping equipment. 

Q. Cots? 

A. Cots I mentioned. 

Q. Mattresses? 

A. Mattresses, pillows. 

Q- Tents ? 

A. Tents. Spme commercial and some damaged stock which 

13 we recently bought, and my memory just recalls we bought 
about a hundred 16 by 16 Government tents, which is Army 

surplus stock. 

Q. Where did you buy them? 

A. Driefus at Philadelphia. That is of recent date. 

Q. Do you sell liquor? 

A. No, sir. 

Q. Wines? 

A. No. sir. 

Q. Golf equipment? 

A. No, sir. 

Q. No athletic equipment? 

A. Well, that is a separate organization under the same firm. 
We recently opened that. That is a sports store. 

Q. Is that a subsidiary corporation? 

A. Well, it is all In one. It is just segregated from our other 
sections. The Sport Center. 

Q. What is the name of that? 

A. The Sport Center. 

Q. But it is an integral part of the Army & Navy Trading Co.? 
A. Yes. 

Q. And is that a separate organization? 

A. No: it is under our own supervision, but just separated to have 
that stock separate from our general store. 

Bv Examiner Addison: 

14 Q. Is that on the south side of D ? 

A. That is on the opposite side of 8th and D. 

Q. Is it housed in the same building? 

A. Yes, sir. Not in our building; it is housed in a separate 
building. 
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By Mr. Text : 

Q. That is the Sport Center? | 

A. Yes, sir. 

Q. There is a liquor store. Isn’t that operated by you?j 
A. We have no liquor store. 

Q. Mr. Bernstein, in what radius of nearby Virginia and Mary¬ 
land do you sell your merchandise ? 

A. It is so hard to tell, because the customers, I really (jlon’t know 
where they come from. Some of them we happen to send parcel 
post down to Marshall. Virginia, Blue Plains. We really don’t 
know our customers’ addresses. 

Q. Do you ship, mail, or deliver by truck or otherWise, mer¬ 
chandise into Maryland ? 

A. No, sir. We have the Merchants Storage, which takes pack¬ 
ages over the District Line, but that is about all. and I don't think 
they go within two or three miles of the District Line. 

Q. You don’t sell in West Virginia? 

A. I don’t know where the customers come from. We have no 
charge account. We don’t invite charge account^?. That is 
15 whv I can’t tell you where our customers live. 

Bv Mr. Bradley : 

* 

Q. Mr. Bernstein, you state that 10 percent of the present stock 
which vou have is actually composed of rejects and sklvasre and 
whatnot? j 

A. Yes, sir. 

Q. Secured from the Armv or the Navy Departments? 

A v • “ - 1 

. 1 es, sir. 

Q. What portion of that 10 percent is hard stock, that is, has 
been on your shelves and in your warehouses for a considerable 
period ? 

A. Well, that would be shovels, pick mattocks. 

Q. But what portion ? 

A. Of that 10 percent ? 

Q. Yes. 

A. Well, it miirht be—I couldn't actuallv tell vou. 

Q. What I am trying to get at is what portion of the) 10 percent 
is represented by new purchases and what is represented by so- 
called “hard” stock ? 

A. I will take it in figures. The incorporation is $150,000. Ten 
percent of that actual stock would be 15.000, wouldn’t it \ 

Q. Yes. 

A. Well, we get a basis of, say, about 5,000 of that hard ma- 
16 terial, such pick mattocks, and the balance of clothing, tents, 
et cetera. 

Q. Then do I understand that approximately $10,000 of your- 
present inventory is represented by rather recent purchases of Army 
and Navy stocks? 

A. Yes, sir. 

Q. Mr. Bernstein, that term “hard stock”—I mean it ii not readily 
salable and has not proved readily salable. 

A. No. | 

Q. And has been in your warehouses or on your shelves for. a con¬ 
siderable period ? 
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A. Xo. When I said ‘‘hard merchandise” I meant pick mattocks, 
which are salable every year, but the amount we bought some years 
back, there is still a few left. 

Q. In round thousands how much- 

A. Of this stuff carried oyer? 

Q. Yes. 

A. That is hard to say. But these items I just mentioned as 
available now, you can buy them today, this pick mattocks and 
shovels. 

By Mr. Text: 

•/ 

Q. You say it is hard to day, but, Mr. Bernstein, as a merchant 
you must be able to estimate, and that is all we ask you for. What 
per cent of the Army stock that was bought years ago and ac¬ 
cumulated through the year? You must be able to estimate that, 
and that is what we are asking for. 

A. Well, as a matter of record I will say *2,500. 

17 Q. Twenty-five percent? 

A. Xo. in money, because I took 15.000. 

4 * 4 * 4 

Q. Twenty-five hundred in dollars? 

A. Yes. in dollars. 

Q. Mr. Bernstein, whom do you consider your competitors? 

A. It is hard to say, but we do enough business that we do not 
worry about our competitors. But I mean to say we do not know 
who our—we know we have competitors, but I mean to hurt us much 
we don’t feel it. 

Bv Examiner Addison : 

*4 

Q. Are you in competition with Woodward & Lothrop? 

A. Xo. 

Q. Kami’s ? 

A. That would be a compliment. I really don’t know. 

Bv Mr. Teu: 

*4 

Q. Mr. Bernstein, your statement is that you don’t have competi¬ 
tion ? 

A. Everybody has competition. 

Q. That is what I am asking you. 

A. xes. 

Q. Whom do you consider your competitors? 

A. Well, to be exac^t. everyone who sells a similar line is a com¬ 
petitor. 

Q. And any working men’s clothes store or hardware store 

18 selling similar articles or sports goods store selling a similar 

line of articles, would be your competitors? 

A. Yes; anyone that sells a similar line would be a competitor. 

Q. W r ould troldie Ahearn’s establishment be competing with you? 

A. I don’t think so. 

Q. Hecht’s Bargain Annex? 

A. Xo, sir. 

Q. If neither of those establishments compete with you, will you 
please name some local concerns, three or four of them, that you 
do consider compete? 

A. Well, I say anyone that handles merchandise of a similar line 
would be competitive. 
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Q. Name some of them. 

A. There is any of the gents’ furnishing stores on F Street. 

Q. Any of the what? 

A. Gents’ furnishing stores. 

Q. The Raleigh Haberdasher? j 

A. I don’t think—well, there is other stores of a lower class, see. 

Q. Well, Pelzman’s Fashion Shop? 

A. No; his merchandise is of a higher grade. 

Q. Name some that you honestly believe are your competitors. 
A. One, for instance, is the Hamilton Haberdashery o!n F Street. 
That is one who has a similar line to us, the lo|w end, see. 

19 But as far as Raleigh Haberdasher and the rest cff them, we 
could not consider them competitive. 

Q. Any merchant in town that sells similar articles of mer¬ 
chandise that you sell, beginning with the identical article of 
merchandise and going either direction from that article in a quality 
sense, would be your competitor, wouldn’t it ? 

A. It would. 

Q. In other words, the competition would be very keen in the 
identical kind of merchandise and diminish as the qualitjy increased 
or decreased? 

A. As the qualitv decreased and lesser price—is that what vou 
mean ? j 

Q. Well, even in the upper scale, would it not ? 

A. I really don’t know the question I just answered. 

Q. Is the question clear to you ? 

A. It is not. I would like to hear it again. 

Q. Suppose you take a $2 hat. 

A. Yes. 

Q. That you sell. 

A. Yes. 

Q. And there are 50 other merchants in town selling $2 hats. 

A. Yes, sir. 

Q. Of like quality. 

A. Yes, sir. 

Q. Style. 

A. Yes, sir. 

20 Q. The competition for the market prevailing for that hat 
would be very keen, wouldn’t it, between you merchants ? 

A. Yes, sir. 

Q. Now, the $3 hat there would still be competition, bijt less keen? 
A. That would be of a higher grade. 

Q. Certainly it is a higher grade, but it would be less keen, would 
it not ? 

A. Yes. 

Q. And the $3 hat would still be in a negative direction, but it 
would not be as keen as for that $2 hat ? 

A. No. j 

By Mr. Bradley : 

Q. Mr. Bernstein, you stated a few moments ago that you selected, 
the name “Army & Navy Trading Co.” 

A. Yes, sir. 

Q. For this corporation. 
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A. Yes, sir. 

Q. Because of the fact that when you incorporated in 1922 your 
stock consisted principally of articles purchased from the Army and 
Navy Departments ? 

A. Yes. sir. 

Q. Then was the name selected in order to impress the public with 
that fact? 

A. It was at that time. 

21 Q. Did you find a response to the impression which the 
name gave that the goods were in fact purchased from the 

Army and Navy Departments? 

A. Yes. sir. 

Q. Did you find that that response was advantageous to your 
trade' 

A. At that time. 

Mr. Teu. That is all. Mr. Bernstein. 

The Witness. Look: Can I say that we are dealing with the Gov- 
ernment right now and name the places where we sell goods to ? 

Bv Mr. Teu: 

V 

Q. You mean from your store? 

A. From our store direct to Camp Meade, which in recent days we 
received a check of five or six thousand dollars. 

By Examiner Addison : 

Q. For goods sold to Camp Meade? 

A. To Camp Meade, the post exchange. 

Bv Mr. Teu: 

%■ 

Q. Is that ordinary commercial merchandise? 

A. No. sir. Well, that is ordinary commercial merchandise like 
uniforms. 

Q. That is the camp out here near Laurel. Maryland ? 

A. Yes. sir. And I listed here, we sold to the 3-C camps, post 
exchange, commissioned officers. American Legion, ex- 

22 service men, veterans* organization, and Department of 
Interior. 

Q. Where were those concerns located. Mr. Bernstein ? 

A. These here? 

Q. Yes. 

A. Now, for instance, post exchange- 

Q. Give the location of each. 

A. Post exchange, 18th and C. That is around here. Camp 
Meade, Fort Humphreys, and the Department of Interior. 

Bv Examiner Addison : 

%/ 

Q. Those three alreadv mentioned are all post'exchanges ? 

A. Yes. 

By Mr. Teu: 

Q. Located where? 

A. I mentioned it, the post exchange. 

Q. And Fort Humphreys? 

A. Fort Humphreys, Camp Meade. 

Q. Where is Fort Humphrey located? 
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A. Virginia. 

Q. Camp Meade, Maryland? 

A. Yes. We are doing business right along, in fact evefy day. 

Q. Now, the articles sold to the various organizations and depart¬ 
ments mentioned by you were ordinary commercial merchan¬ 
dise? 

23 A. All of it Army officers’ uniforms, insignia, military- 

Q. I understand that, but I mean the articles sold by you to 

these concerns were merchandise that you had purchased in the 
usual channels? 

A. Particularly for army officers. 

Q. Where did you purchase that merchandise ? 

A. From manufacturers. 

Q. You mean ordinary commercial manufacturers? 

A. Yes, sir; who make a business of making uniforms, i 
Mr. Text. That is all that I want, Mr. Bernstein. 

Mr. Stein. Am I supposed to cross examine your witness? 
Examiner Addison. Surely; if you care to; yes, sir. 

Mr. Stein. Not really for the purpose of breaking jhim down; 
just for the purpose of developing certain subjects that vfere brought 
out on direct examination. 

Cross examination by Mr. Stein : 

Q. Mr. Bernstein, I believe you stated that the reason for adopting 
the name of Army & Navy Trading Co. at that time was to impress 
upon the public that you were at that time handling largely goods 
of the Army and Navy? 

A. Yes, sir. 

Q. Were there many stores at that time doing the same thing? 

A. Perhaps one or two more. 

24 Q. Speaking of the District of Columbia ? 

A. Yes, sir. 

Q. Now, as time grew on, you were required to diminish your stock 
of Army and Navy goods and fill in with other merchandise; is 
that right? 

A. Yes, sir. 

Q. What was the cause for diminishing the stock of Army and 
Navy goods? 

A. It was not available. 

Q. What is that? 

A. The merchandise was not available. 

Q. When you say it was not available, what do you m^an by that? 
A. Well, you couldn’t buy it. Anybody had no merchandise. 

Q. You mean the Government was not putting out tliat character 
of merchandise? 

A. Yes. 

Q. As plentifully as they had been in the past; is that right? 

A. Exactly. 

Q. Is it possible that some time in the future or neajr future the 
Government would again proceed to sell off Government merchan¬ 
dise ? 

A. There is plenty of merchandise in the warehouses^ but I don’t 
think anv has been offered. 
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Q. If the occasion does come that the Government will offer 

25 that character of merchandise again, will you be a purchaser 
for that class of merchandise? 

A. I certainly would. 

Q. To what extent? 

A. To capacity of our selling. 

Q. And that being true, could it again happen that you would 
again have 90 percent stock of Army and Navy goods, as you had 
when you first commenced business ? 

A. It would be. 

Bv Examiner Addison : 

Q, It would not be probable in the absence of war, would it ? 

A. Well, there is surplus stock on the market that can be bought 
right now. such as tents, field shoes. 

Bv Mr. Stein : 

Q. Have you bought some of that stuff ? 

A. In recent dates. We recently bought some tents, squad tents. 
Q. From whom did you buy that character of merchandise that 
you speak of, recently ' 

A. Well, the one familiar in my mind is the Armv tents bought 
from Dreifus of Philadelphia. 

Q. When was the last time that you bought Army or Navy goods 
or any character of merchandise direct from the Government? 

A. That would date back about five years, four or five years. 

26 Q. Mr. Benlstein. did your volume of business increase as 

the vears went or. or did it decrease ? 

%/ 

A. It increased. 

Q. For what years did it show a marked increase? 

A. Well, recent vears. 

Q. Will you indicate for the record what years ? 

A. I should say from 1930 on. 

Q. Did that increase come about due to the fact that the people 
were believing that thev were buving Army and Navv goods? 

A. It did not. 

Q. What is the reason for this increase? 

A. Well, our purchasing ability, buying goods at reasonable price 
and selling it reasonable. 

Q. In other words, by proper merchandising, as it is called in the 
trade ? 

A. Yes. sir. 

Q. During the period that you have been connected with the 
Armv & Navv Trading Co. da vou know of anv instance of any 
patron or anyone visiting your establishment being confused that 
they were buying Army and Navy goods when they were not buying 
Armv and Navy goods? 

A. I don ? t know. 

Q. What is that? 

A. I don't think so. 

27 Q. Is that possible ? 

A. I don ? t think anybody comes in our store and gets a pair 
of suspenders and necktie and does not know that it is not Govern- 
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ment surplus stock; or a lady’s riding habit and waires sold in 
department stores. 

Q. I will call to your attention that your name beiijig Army & 
Navy Trading Co.—do you actually trade with the Army and Navy 
at any time? 

A. Well, I just mentioned a little while ago that we do business 
right along, year after year, with the personnel and the }nen that go 
to camps. 

Q. When you say trade—do you buy or sell ? 

A. We sell. 

Q.. You sell to the Army and Navy? 

A. Yes, sir. 

Q. And how long has that existed ? 

A. It is on and off. This year it is much more than jit ever was. 

Q. When did you commence dealing with the Government or 
trading with the Government? 

A. That is hard to remember. 

Q. Approximately? 

A. Ten years. 

Q. And lias it continued for the past 10 years up to the pres¬ 
ent ? 

28 A. It increased. 

Q. Mr. Bernstein, does your company have any wagons or 
trucks for delivery purposes ? 

A. It does not. 

Q. You make no delivery; is that right? 

A. We contract with the Merchants Storage Company, who makes 
our deliveries; not ours alone, but various department ^tores in the 
city. 

Q. Most of your business is done in town ? 

A. Locally. 

Q. How often do vou have occasion to deliver merchandise bevond 
the District of Columbia. I mean did you ever personally deliver 
merchandise beyond the District of Columbia for the Aijmy & Navy 
Trading Company? 

A. No. If it is, it is done through the Merchants Stjorage Com¬ 
pany, who I don’t think go within two miles beyond [the District 
Line. 

Q. Mr. Bernstein, can you state offhand approximately how much 
money the Army & Navy Trading Co. has expended in advertising 
its name Army & Navy Trading Co.? 

A. You mean in advertising? I think I can safely sav close onto 

120, 130 thousand during the period of its existence. 

G . Well, aren’t vou verv conservative about that estimate? Take 

•/ %> 

for the past two years. 

29 Mr. Teu. I object. Your Honor, and submit the Question has 
been answered. 

The Witness. Hundred and twenty or hundred and thirty 
thousand. 

Mr. Teu. Just a minute. 

Mr. Stein. You may be wrong about the figure. 

Mr. Teu. I object to that question. ! 
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Mr. Stein. Not that I want to get the answer again, but I do want 
the facts. 

Examiner Addison. What we want is the fact. 

Mr. Stein. We can produce the bills. 

Bv Mr. Stein : 

V 

Q. But you have been advertising the name for the past how 
many years? 

A. Fifteen. 

Q. How did you advertise it? 

A. Through newspapers and other mediums of advertising. If 
my recollection is good. I think within two months we spent about 
30.000. 30 or 40 thousand. 

Q. Within when? 

A. Within the last two months, for advertising. 

Q. Thirtv or fortv thousand 

A. les. 

Q. Then your estimate of spending only 150 for the past 10 years 
may be wrong? 

A. Exactly. 

30 Mr. Stein. We will supply that when we come to our testi¬ 
mony. 

Bv Mr. Stein: 

Q. You speak of having at the present time about 10 percent 
Army and Navy goods: is that right? 

^ « C- 7 v 

A. les. 

Q. And Mr. Teu or the other gentleman asked you how much 
of that 10 per cent was hard merchandise, meaning, as I under¬ 
stood him, merchandise that had been brought over from years 
back. 

A. Xo. What I meant to day, pick mattocks, shovels, and things 
which I call hard. 

Q. In other words, this 10 per cent merchandise represents com¬ 
paratively recent purchases, doesn’t it! 

A. Within perhaps three or four years, five years. 

Mr. Stein. I guess that is all. 

By Examiner Addison: 

Q. Does your duty in connection with your firm include selling 
goods over the counter ? 

A. Very little. I might suggest somebody to wait on a customer, 
and I have been advanced to the position where I just oversee 
things. 

Q. What I had in mind was what is your opportunity for knowing 
what the customers think when they come in your store with 

31 regard to the nature of the merchandise they are getting? 

A. Well, for years I have been on the floor selling goods, 
but of recent years—in other words, I have taken it a little easy 
and become the overseer, to see that the customer is waited on and 
overhear the conversation, how they are treated, and look after the 
finance. 

Q. Does that question often come up by customers, whether or not 
they are getting Government goods? 
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A. No; I very seldom hear that. That is past. Thejj come in 
there and they know exactly that they will find the same thing in our 
store as they would anywhere else, outside of possibly belts or pick 
mattocks, army blankets, hob-nail shoes. Garrison shoes, belts, 
holsters. j 


Redirect examination by Mr. Teu: 

Q. One further question along that same line: You sav in answer 
to Mr. Stein’s question that you know that people do not believe that 
they are getting Army and Navy goods. His Honor jiist raised 
that question. How do vou know that thev believe? Db vou ask 
every customer that comes m the store? | 

A. I don’t ask anybody. j 

Q. Then how do you know it? 

A. I don't know how to tell it. except that no one wou^d say “Is 
this an Army sock?” or “Is this an Army suspended” or “this 

32 golf stick” or whatnot. They don’t believe that. Tfhev know 

from the nature of what we sell that- j 

Q. That may all be true, very well, but how do you Ipiow they 
know that ? I 

A. What is in their mind—that is hard to tell. 

Q. Then vou actually don’t know what is on their min<l, do vou? 

A. That would be hard to say. | 

Q. Really, you are just assuming by that that they believfe that this 
article or merchandise is not Army and Navy goods? 

A. Well, I tell you; if they would criticize the article, then I 
would know that there is something in their mind that thev don’t 
know whether it is Army or merchandise bought from others. 

Q. What is the total volume in dollars of your sales each year? 

A. Well, being a competitor is in the room, I don’t think that I 
would like to put that on the record. Pardon me—excuse me; I don’t 
like to have it on the record what we do. Have I the right, Your 
Honor? 

Mr. Teu. Your Honor, I think the witness should ^nswer the 
question, but perhaps we could excuse the competitor fronji the room 
if he so wishes. 

The Witness. I will answer it freely; not that I would cause any 
reflection- 

33 Mr. Pfeffer. Would you mind stepping out of Ithe room ? 

(At this point Mr. Jacob Schwartz left the roonj.) 

Examiner Addison. I do not want to mislead vou. This is a 
public record, if you do answer it anyway. 

The Witness. Being it is a public record, I will say haljf a million 
dollars. 


Bv Mr. Teu : ! 

Q. And of that, approximately $15,000 is Army and Navy goods? 
A. Exactly. 

Q . Are vou connected officially or in any wav with the 

V V •/ 4/ 

Navy ? 

A. With the Army or Navy? 

Q, Army or Navy. 

A. No. ‘ 


Army and 
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Q. Do you have a license from them in any respect whatever? 

A. I have not. 

Q. The goods that you had sold various organizations of the Gov¬ 
ernment that you stated a few minutes ago—that was on competitive 
bidding? 

A. Xo. sir: on open market. 

Q. Do you advertise over the radio? 

A. We do. 

Q. What station or what svstem? 

A. I think WJSV. 

Q. And what newspapers? 

34 A. Local newspapers. 

Q. Name them, please. 

A. The Herald. Star. Times, and the Post. 

Q. Advertise in the News? 

A. We do. In fact, all local papers of prominence. 

Bv Mr. Bradley : 

Q. You were speaking a few moments ago of selling to the Army 
and the Xavy. Is this the correct interpretation of that statement, 
that you do not sell to the Government but you purchase from 
the Government ? 

A. We do sell to the Government, since Camp Meade belongs 
to the Government. 

Q. And who is the purchaser there? Is it a canteen or officers’ 
post ? 

A. It is charged through the post exchange. The officers buv 
and charge it themselves. 

Q. Then as a matter of fact you sell to officers in their private 
and personal capacity? 

A. To post exchanges: we do. 

Q. And not to the Government : the ultimate user of those ship¬ 
ments to the post exchange is not the Government ? 

A. The reason I sav to the Government, when the voucher comes 

y t 

in it comes with the Government check. 

Q. But I say the ultimate user is not the Government but the 
officers in a private capacity? 

A. I don't know how that is arranged with them. All I know 
is when I sell eight or ten thousand dollars at the end of the 
month I get a check from the Treasury, U. S. Treasury. So I 
don’t know how that is arranged with the post exchange. 

Q. You know, do you not. that the officers are the purchasers at 
post exchanges? 

A. Thev are. 

Q. And you also know that officers are charged with supplying 
their own wearing apparel ? 

A. It is deducted from their checks, no doubt. 

Mr. Bradley. That is all. 

Examiner Addison. The hearing will be recessed for five minutes. 

(A recess was taken from 10: 58 to 11:10 a. m.) 

Examiner Addison. Call your next witness. 

Mr. Teu. Call Mr. Hilburn as the next witness. Mr. Reporter, 
the testimony of this^ witness will appear only in the report of the 
case of the Army & Xavy Trading Co., Docket 2285. 
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John L. Hilburn was thereupon called as a witness for the Com¬ 
mission, and having been first duly sworn, was examined and testi¬ 
fied as follows: 

Direct examination by Mr. Teu: 

Q. State your full name. 

A. John Lawrence Hilburn. 

Q. Where do you live? 

A. 302S Vista Street, Northeast. 

Q. What is your occupation ? 

A. Hardware salesman. 

Q. Where ? 

A. 1778 U, Sehlossberg Brothers Hardware. 

Q. How long have you worked there? 

A. Julv 30 will be a year: almost a vear. 

Q. How long have you been a hardware salesman? 

A. About 18 years, I guess, approximately. 

Q. Eighteen years ? 

A. T es. 

Q. Were you ever employed by the Silverman brothers! of Phila¬ 
delphia ? 

A. Komins Brothers of Philadelphia. 

Q. Where was the Komins Brothers store located ? 

A. They were in the Army & Navy Trading Company) 
at 807 I) Northwest at that time. 

Q. 807 D Northwest? 

A. Yes. 

Q. Did Komins Brothers* store have a sign in front orj 
attached to the place of business? 

A. No, they did not. 

Q. Do you know the setup or the relationship between Komins 
Brothers and Annv & Navv Trading Co. ? 

37 A. Well, just how would you want me to answer that? I 
don't know just what you mean there. 

Q. Was there any connection between Komins Brothers kind Army 
<& Navy Trading Co.? 

A. I had this store in Army & Navy Trading Company's building. 
So far as the public was concerned, they understood that it was 
Armv & Navy store. I guess. 

Q. There was nothing to indicate to the public that it 
part of the Armv & Navy Trading Co.? 

A. No. 

Q. That it was a part of the Army & Navy Trading Co.j? 

A. Komins Brothers would not want the public to know that it 
was Komins Brothers, I don't guess, on account of their competition 
here in Washington. You see. they were a wholesale jobbing house 
in Philadelphia, and the store that I managed was under Army & 
Navy Trading Company's name, but Komins Brothers Operated it 
for Komins Brothers in Philadelphia. 

Q. Army & Navy operated it for Komins Brothers? 

A. Yes. 

Q. You were manager? 

A. Yes. 


building 


anvwhere 


was not a 
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Q. But there was nothing to indicate to the public by way of a 
store sign or anything of that nature that it was anything but a part 
of the Army & Navy Trading Company? 

38 A. No. 


Q. Do you know upon what basis the Army & Xavy Trad¬ 
ing Co. operated the Komins Brothers establishment? 

A. They paid them a percentage of the money that they took in 
for the rent of the building. 

Q. The Komins Brothers paid Army & Xavy Trading Co. a per 
cent of the gross revenue for operating: is that correct? 


A. That is right. 

Q. Do you know the per cent ? 

A. Ten per cent. 1 think it was. Mr. Bernstein, am I right? 

Mr. Bernstein. Should I answer that? 

Examiner Addison. Xo; I guess you better rely on what you know, 
Mr. Hilburn. 

The Witness. I think that is what it was; only when we run an 
ad in the paper I think Army & Xavy and Komins got together and 
cut it down to 5 per cent taken in on sales in the month, like if we 
would run a big sale. 


By Mr. Teu: 

Q. But Komins Brothers* name did not appear in the advertise¬ 
ment ? 

A. Xo, it did not. 

Q. What was the stock of merchandise carried in the establish¬ 
ment of which vou were manager? 

A. Hardware; hardware and paints, glass: general line of hard¬ 
ware. 

39 Q. Was the general line of hardware purchased at Army 
and Xavy surplus, refuse and salvage goods sales? 

A. The merchandise I handled was most of it shipped down 
from Philadelphia from Komins Brothers, except the paint, and 
I bought that from different concerns. 

Q. You were, in addition to general manager of that undertaking, 
Komins Brothers 7 purchase agent; is that correct? 

A. For the merchandise other than what they had I did pur¬ 
chase it. yes. 

Q. Did you ever purchase at Army and Xavy sales? 

A. Xo; I did not. I doirt recall that I did. I caivt remember 
purchasing—except—pardon me—except one time there was another 
Army & Xavy store auctioned off, and I am pretty sure that we 
bought some of their merchandise. 

Q. You never bought at a sale conducted under the auspices of 
either the Xavy or War Departments? 

A. Xo; I have not. 

Q. What year was that that this auction sale occurred ? 

A. Oh. I don 7 t know. It was right around 7 28.1 guess. 

Q. 1928? 

A. 7 28 or 7 29. 

Q. What per cent of the stock of merchandise carried in Komins 
Brothers 7 store managed by Army & Xavy Trading Co. was Army 
and Xavy surplus and refuse goods? 
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A. We had some picks and pick mattocks, sbme of that 
40 merchandise. 

Q. Was it as much as one per cent ? 

A. I hardly think it would be. 

Q. Hardly one per cent? 

A. No. 

Q. The rest of the merchandise was purchased by you and Komins 
Brothers in the open commercial markets? 

A. Yes. 

Q. That is correct ? 

A. Yes; that is right. 

Q. How long were you there. Mr. Hilburn? 

A. Approximately two and a half—between two and [three years. 
By Examiner Addison : 

Q . And what years were thev? 

A. I think it was '2S-‘29. It was when Hoover was inaugurated. I 
know that. That is one way to figure it out. I know J was there 
at that time. 

By Mr. Teu : 

•* ... | 

Q. Was there ever any indication to purchasers coming in there, 

Mr. Hilburn. that they believed that they were gettingj Army and 

Navy surplus goods? 

A. Well, thev would hardly think that the hardware. I don't 
think, would be Army and Navy goods. 

Q. I know, but did thev give you the impression that it was 
Armv and Navy goods, anv of them, that thev thoiight it was? 
41 A. That I won’t answer. I won t know what to say there. 
Q. You worked there for about three vears. didnft you? 

A. Yes. ^ ! 

Q. Is your refusal to answer based on that you don't khow or you 
just prefer not to answer ? 

A. I wouldn’t know there. I might have my opinion, if you want 
that. 

Q. From your general association with the purchasing public in 
that place of business over a period of three years’ time, you certainly 

must have learned in a rather definite way- 

Mr. Stein. What was the question. Mr. Teu ? 

(The uncompleted pending question was read as above| recorded.) 
Mr. Stein. May I interject there—you just referred to your depart¬ 
ment ? 

The Witness. Yes; naturally mine. 

Mr. Teu. That is all I am asking him about. 

By Mr. Teu: I 

Q. During your period of employment in this place of business you 
certainly learned very definitely the feeling of the public with refer¬ 
ence to the stock of merchandise. 

A. I have had customers come in and ask for an iterr^, and they 
would be connected with the Government some way, and ^sk me for 
a discount on account of them belonging to the Army] and Navy, 
42 or just what I don’t know, but they would come in 4^d ask for 
it that way, and I would give them a discount. Blit so far as 
them thinking that it was Army and Navy goods, that I don’t know. 
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Bv Mr. Bradley : 

•/ 

Q. Mr. Hilburn. did you attach any particular commercial value 
to the name “Army & Navy Trading Co.’’? 

Mr. Stein. I think that question is objectionable. I don't want to 
be captious about it. I understand the nature of these proceedings. 
But here you have a witness who admittedly is a manager of a depart¬ 
ment. to wit hardware, conducting a hardware department of Komins 
Brothers, who are engaged in the hardware business. He conducts 
tliis department and has certain space of the Army & Navy Trading 
Co. That is all he is selling for Komins. How can he testify as to 
the value of the name or the good will of the Army & Navy Trading 
Co. ? He is just confined to one little space, to wit hardware; not em¬ 
ployed by the Army & Navy Trading Co. but as a manager for Komins 
of that one little department. I don't believe he could testify to that. 

Bv Examiner Addison : 

Q. Did you have any part in the arrangement for the opening of 
that store? 

A. No; I did not. You mean the Army & Navy store? 

Q. I mean of the opening of business for Komins Brothers in the 

Army & Navy building. 

43 A. No. I was hired after the place was opened. 

Mr. Bradley. Your Honor, we submit that the witness has 
shown ample opportunity to be in a position to answer the question 
directly from a personal knowledge. 

Examiner Addison. Read the question. 

(The last question of Mr. Bradley was read as above recorded.) 

The Witness. We run ads in the paper- 

Examiner Addison. Wait. There is an objection to the question. 
The answer will be received over objection. Exception noted. As 
I understand tiie purpose of the question, it is to get at the result of 
your experience as to whether or not the name “Army & Navy Trad¬ 
ing Co.” increased vour sales. Is that what vou mean. Mr. Bradlev ? 

v _ i %/ 

Mr. Bradley. Yes, that is it. 

Mr. Stein. If that is the purpose, I withdraw my objection. 

The Witness. That I don't know. The only thing I know is when 
we would put an ad in the paper, it would naturally increase the sales 
of the store. 

Bv Examiner Addison : 

Q. But as to whether the sales were greater or less than they 
would have been if you had been selling the goods under the name 

of Komins Brothers, vou do not know? 

• •/ 

A. That I don r t know. I really don't know what it would 

44 be before that, you see. When I went in there it was Army & 

Navy store, and when I went out it was the same. 

Bv Mr. Bradley: 

Q. Mr. Hilburn, i did the Army & Navy Trading Co. actually 
operate this business or did they merely lend their name to Komins 
Brothers ? 

A. I operate! the store for Komins Brothers in Philadelphia, and 
so far as the money that was taken in for that concern, I took care 
of all that myself tor Komins Brothers. 
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Q. To whom did you account? 

A. Lincoln National Bank. 1 

Q. To whom did you account for the money you receive^? 


By Examiner Addison: 

Q. To whom did you make your report? 

A. Oh, to Komins Brothel's. I sent in my daily report |to Phila¬ 
delphia every day to Koinins Brothers. | 

Q. That is. the Army & Navy Trading Co. had no supervision or 
direction over the manner in which it was done? 

A. No. I ran the store myself for Komins Brothers. I 

By Mr. Teu : ! 


Q. Mr. Hilburn, while you were manager of this store, for all 
practical purposes, so far as the public is concerned, it was a part 
of the Army & Navy Trading Company, and did you not have an 
opportunity to observe what the stock of the Army & Navy Trading 
Co. consisted of? 

45 A. Well, I can tell you just like Mr. B. what the stock 
consisted of. I can give you the different names of tie articles 
sold over there, I guess. 

Q. Your enumeration would be the same as Mr. Bernstein’s? 

A. Yes. 

Q. You stated that your stock was probably not one per cent of 
Army and Navy goods? 

A. No; it w’as not. It w’as hardware. 

Mr. Teu. Take the witness. | 

Cross examination by Mr. Stein: 

Q. Mr. Hilburn. did a time come when Komins Brothers discon¬ 
tinued that department in the Army & Navy Trading Co r ? 

A. I left them before they did. Thev did, ves. 

Q. How’ soon after you left did they discontinue that department? 
A. I would say six months after I left Komins Brothers. 

Q. When did you leave Komins Brothers? 

A. I don’t know* the dates there. 

Q. You just stated, I think, w’hen Mr. Hoover was inaugurated. 
Is that right; is that w’hat you meant when you left? 

A. I was working for them at that time. 

Q. Do you know* approximately what year i* was th^t you left 
Komins’ employment ? 

A. I don’t remember. 


46 Bv Examiner Addison: 

Q, Do you know* how’ long you had been there ? 

A. I was there between two and three vears. 

Q. Do you know’ how’ long you had been there at the time of the 
inauguration ? 

A. I don't remember. 


By Mr. Stein : 

Q. How’ long have you been employed at Schlossberg brothers ? 

A. I have been there almost a year. Thirty-first of this month 
will be a year. 

Q. And how were you employed after you left Komin$ Brothers? 
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A. I went and managed a store for People's Hardware. 

Q. Did you go there immediately after leaving Komins Brothers? 
A. I did. 

Q. How long did you work at People's Hardware? 

A. For about two years. 

Q. That was your first employment after you left Komins 
Brothers ? 

A. Oh, it was really with Derzavitz. that sold out to People’s 
Hardware Store. I took this job because he was sick and couldn't 
run his store and he wanted me to go up there and manage it. and 
while I was managing the store People's Hardware bought it, and 
I stayed with them for about a year and a half after that and then 
I went in business for myself and so on. 

47 Q, How long did you work for Mr. Derzavitz and People’s 
Hardware together? 

A. About a year and a half or two years. 

Q. And then you went in business for yourself ? 

A. Yes. 

Q. How long were you in business for yourself? 

A. Nine months. It took me nine months to go broke. 

Q. That is a pretty good record for the depression. So that car¬ 
ried you two and a half years, and then you say you went to work I 
think for Schlossberg Brothers? 

A. No. I didnt. I went to work for the Union Hardware Com¬ 
pany. 

Q. How long did you work there? 

A. About two years. I should say. 

Q. That makes you about four years? 

A. Yes. 

Q. Then what did you do? 

A. Schlossberg Brothers last July 30. I do know what time 
I went to work for Schlossberg's. 

Q. So if I am correct, you left Komins Brothers about five years 
ago? 

A. That is about right, yes: between 5 and 6 years. 

W- / v / 

Q. And how soon after you left did they discontinue their depart¬ 
ment in the Army & Navy Trading Co. ? 

48 A. I would say it was about six months after I left, right 
around six months. 

Q. So approximately Komins Brothers have been away from Army 
& Navy Trading Co. for about four years and a half; is that right? 

A. Yes, sir. To the best of my knowledge. 

Mr. Stein. That is all. 

The Witness. That is all then for me? 

Examiner Addison. Yes. 

Mr. Bradley. Mr. Jacob Schwartz. The testimony adduced from 
this witness will be used only in the matter of American Army & 
Navy Store, Docket No. 2284." 

(After the taking of some testimony in Docket 2284 a recess was 
taken until 2 p. m.) 
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49 AFTERNOON SESSION 

(At the expiration of the noon recess, the hearing was resumed at 
2 p. m.) 

Examiner Addison. The hearing will come to order to take further 
testimony in Commission’s Dockets 2284 and 2285. 

Mr. Teu. Mr. Examiner, I wish to call Commander White as the 
next witness. Mr. Reporter, the testimony of this witness ^ill appear 
in the record of the American Army & Navy Stores, Inc., Docket 
2284, and the Army & Navy Trading Co.. Docket 2285. j 

Samuel R. White, Jr., was thereupon called as a witness for the 
Commission, and having been first dulv sworn, testified ks follows: 

Direct examination bv Mr. Teu: 


Q. State your full name, please. 

A. Samuel Rowland White. Jr. 

Q. What is your phase of residence? 

A. Washington, D. C. 

Q. What is your occupation? 

A. Naval officer, Supply Corps. j 

Q. What is your rank? 

A. Commander in the Navy. 

Commander White, how long have you been iii the Naval 

50 service ? 

A. Since 1913, sir. 

Q. That marks the year of your entry into the Academy ? 

A. No. I am not a Naval Academy man. At the time of my 
entry, Supply Corps people came directly into it from civil life on 
competitive examinations. 

Q. You are in the Supply Corps of the Navy Department ? 

A. Yes, sir. 

Q. Your duties there, briefly. Commander White, are!what? 

A. I am the assistant to the officer in charge of the stock division, 
which has charge of policies and administration of stock iipkeep, and 
that includes getting rid of unwanted stock on which we jiave to take 
a loss, or worn out or damaged stock. 

Q. That unwanted stock consists of three groups of rjierchandise, 
surplus, rejects, and salvage, does it not ? 

A. Surplus and salvage, yes: but rejects, as handled by the Navy 
itself, would hardly ever come into the picture. 

Q. Will you define those three terms? 

A. Surplus would be something that might be perfectly good but 
we have too much of it. such as the large amount of cjots that the 
Navy sold at the end of the World War. 

Salvage is what the name indicates, material that is damaged or 
worn out, and is being sold for what value can be saved out of 
it. 

51 Q- It may be as much as 90 percent worn out, m 

A. Oh, yes. 

Q. Or it may be only 10 percent? 

A. Oh, yes. ~ It might be in any state, from poor to good. 

Q. That is salvage. What is rejects, as you understand it? 
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A. Rejects would be material that we were receiving under deliv¬ 
ery from a contractor and rejected it as not coming up to the speci¬ 
fications. You might possibly use that term in connection with ma¬ 
terial that we were manufacturing ourselves and found defects in it, 
and had occasion to sell it. 

Q. But the majority of that stuff—well, all of it, excluding that 
manufactured bv the Navy itself—can never be sold as Government 
goods, can it? I mean correctlv designated as Government goods, 
because it was never owned by the Government, was it ? 

A. That is right. Anything that we reject under a contract, in 
other words, with a refusal to accept delivery on it, was never our 
goods. 

Q. Where were you stationed in 1919. Commander White? 

A. In April 1919 I returned from Europe and went in the Navy 
Yard at Philadelphia. 

Q. Tell us briefly the posts at which you have served. 

A. At Philadelphia one year. Then I went to Navy Yard at 
Charleston, South Carolina, as Senior Assistant two years. I 
went to sea on a destroyer tender two years. Another year 

52 divided between Supply Depot, San Diego, Air Station Pensa¬ 
cola, three years, then in the Navy Department, two years on 

a battleship as supply officer, three years at Boston as assistant sup¬ 
ply officer, and a year and a half again in the Navy Department on 
my present duty. 

Q. Immediately after the World War, in the various posts that 
you served, was "there a considerable amount of surplus Naval ma¬ 
terial sold? 

A. Yes; there was. 

Q. At the posts that you served since that particular period 1919. 
to we will say 1921. have you observed a continual decline in such 
sales ? 

A. Oh, yes. 

Q. While you cannot give us in dollar value the total sales of 
Naval war surplus materials, did that go into any considerable 
figure at that time, 1919? 

A. Oh. yes. Probably the heaviest sales of surplus was not really 
begun until about 1920 or 1921, and I didn’t get out the figures on 
those, because it would be very voluminous. I remember one case, 
correspondence crossed my desk a week or so ago regarding one 
item of 360,000 white trousers that were sold in one lot as surplus or 
damaged. I think there was some damaged in the lot. On other 
articles the sales were large. 

Q. Coming on down to more recent times, Commander White, 
say begin about with the year 1930. '31 or '2. can you state 

53 the amount of surplus and salvage sales of the Navy Depart¬ 
ment ? 

A. I have gotten the records from July 1932. The clothing depot 
at New York sells practically all surplus or condemned—salvage is 
the term that you use: we say “condemned'’—sold by the Navy. In 
October 1932 a sale was held up there in which goocls for which we 
realized—may I refer to figures ? 

Examiner Addison. Yes. 

A. (Continued.) About $1,800. 
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By Mr. Teu : 

Q. That was in 1932? 

A. This was in October 1932. That sale included 1})7 yards of 
cloth, one lot of thread and tape, and similar material like that, and 
one lot of the devices such as are sewn on the sleeves ofj the sailors’ 
uniforms to identifv their rating: and status: and the refet of it was 
garments or hats or shoes, the value of that last being $1,580.71. 
That was the sale price realized. 

Q. That was in the year 1932, and those figures given by you, or 
rather the sales related by you, cover the total surplus and condemned 
goods of the Navy for that year—or the previous year, which ? 

A. No. We started searching our records from July jL, 1932. and 
this is the only sale from July 1, 1932, to June 30, 1933. 

Q. One fiscal year? 

54 A. One fiscal year. You said of all condemned goods. 

Now, we sell scrap metals and worn out boilers, cut out boiler 

tubes, worn out machinerv. That is not included in this. I assume 

•/ 

your inquiry was with regard to clothing orders. 

Q. Now. let's see what it does include in the way pf clothing. 
Miadie blouses. 

A. Yes. 

Q. Underwear, shoes, shirts, belts, raincoats. 

A. Yes. 

Q. And pea jackets, I believe you call it. 

A. Yes. I don’t think there were any pea jackets sold in that 
particular sale. 

Q. Did those sales include all of the articles that I njentioned or 
similar articles of clothing? 

A. Yes. 

Q. And other articles of clothing sold by the Navy jin that one 
fiscal year? 

A. That is correct. 

Q. You have no other later figures, Commander White ? 

A. Yes. For the following fiscal year in June 1934 the clothing 
depot sold one lot of rating badges. 

Q. Of rating badges? 

A. That is these rectangular pieces of cloth with the badges match¬ 
ing the cloth of the jumper, either blue or wdiite, and various 

55 devices sewn on to indicate the rank, and these were either 
damaged or obsolete badges. At times the insignia has been 

changed for certain ratings, or one rating that used to be under the 
old navy of the sailing days, has gone out and we have |new ratings 
like electricians and radio men, and so forth, like that. This lot of 
ratings sold for $135. 

Q. That was the total for that fiscal year? 

A. That was the total for that fiscal year, until this following sale 
falling in the same year. The only other sale was at the Navy Yard, 
New York, on Januarv 22, 1935, and the only item of clothing in 
that sale was two pairs of heavy drawers, special winter clothing. 

Q. What was the total amount of that sale, Commander White? 
Do you have it there ? 

A. Of this sale ? 

Q. Yes. 


42 


SAMUEL E. WHITE, JR. 


A. I don’t think I have the total values. The figures are here and 
it would be an easy matter to run down an adding machine tape on 
them. But. for instance, just looking at one page, here is one lot 
at three something and another lot at $735, next lot $116.50, next 
lot $112.50, and I shouldn’t probably take the time of the Court to 
read all of them. 

Q. Is that an official catalog of sales by the Navy for that particu¬ 
lar year ? 

A. Yes. sir. Our system is that the law requires that noth- 
57 ing can be sold unless it is formally condemned and the sale 
of it is formally aproved by the paymaster general of the 
Navy, and the division that I am in is under the paymaster general 
of the Navy. A manuscript of this catalog is sent down to us for 
approval, and we must approve this before they can offer it for 
sale. 

Q. That is an official record, is it ? 

A. Yes. 

Q. May I see it, please? 

A. (Handing document to Mr. Teu.) This is that last sale with 
only the one item in it. and he has briefed a letter on top to indicate 
the item of clothing. 

Mr. Teu. Your Honor. I wish to offer this as Commission’s Ex¬ 
hibit No. 1. If counsel wishes to examine it. he mav do so. 

The Witness. If I may I would like to qualify one statement I 
made a minute ago. I said that these are the only three sales. There 

• c. %/ 

might !>e an occasional item of something that sounds like clothing 
that could possibly be offered bv a scattered Navv yard here or there. 
For instance, if an air station had some worn out flying suits or if 
the woolen shirts that divers wear under their diving suits are worn 
out. the Navy yards would be authorized to sell those without send- 
ing them to the clothing depot. But articles that are known as 
articles of a sailor’s uniform are always cleared through the clothing 
depot for sale. 

57 Mr. Teu. Mr. Stein, any objection? 

Mr. Stein. I see no objection. 

(Discussion off the record.) 

Examiner Addison. This paper will be received and marked as 
“Commission’s Exhibit No. 1”. with the understanding that a photo¬ 
static copy thereof may be substituted for the original if the return 
of the original is requested by the witness. 

(The paper referred to was marked “Commission's Exhibit 1” 
and received in evidence.) 

By Mr. Teu: 

Q. Commander White, the document you consulted the first time 
there in your testimony is for a different years, is it not? 

A. Yes. This is October 1932, sir. 

Q. May I see that, please? 

A. (Handing document to Mr. Teu.) Those pencil figures on top 
are merely my rough notes that I made this morning. 

Mr. Teu. I wish to offer this as Commission’s Exhibit No. 2. 
Any objection? 



SAMUEL R. WHITE, JR. 


43 


By Mr. Pfeffer: 

Q. Are these the total amount of the sales. Commander White? 

A. Yes; of the clothing items, $1,743.55, which included some of 
the articles of thread and tape that I mentioned. 

Q. You mean the full amount according to this is $1,743.55? 

A. That is right. 

58 Q. That was during October 1932? 

A. Yes; that was that specific sale, which was the on ty sa ^ e 
held in that fiscal year. 

Q. By the Navy? 

A. Yes. 

Examiner Addison. Received with the understanding as applied 
to the preceding exhibit. 

(The paper referred to was marked “Commission's Exhibit 2" and 
received in evidence.) 

By Mr. Teu: 

Q. Commander White. I understood vou to sav the items in here 
represented a sale in October '33. 

A. 1932. 

Q. And that was the only sale by the Navy Department during 
that fiscal year ? 

A. That is correct. 

Q. What year is the other instrument for? 

A. This is for a specific sale on June 19,1934. 

Q. Was there more than one sale that year ? 

A. Of clothing, no. 

Mr. Teu. I offer this as Commission Exhibit No. 3. 

Mr. Pfeffer. Does that total come in ? Have you totalejl that ? 

The Witness. Yes. That was a very small sale. I There was 

59 only two vouchers on it, and one of the articles is ijot actually 
clothing, but the manufacturer’s lasts for shoe si^es, and the 

clothing on it consisted only of rating badges, the sale valfie of which 
was $135. 

Examiner Addison. Received with the same understanding that 
applied to the two preceding exhibits. 

(The document referred to was marked “Commission’s Exhibit 3” 
and received in evidence.) 

Bv Mr. Teu: 

Q. Has there been a sale since the date mentioned in the last 
exhibit. Commission’s No. 3? 

A. No. 

Q. Commander Wliite, the amount of surplus and salvage goods 
sold by the Navy has then diminished in the period 1921 to date from 
millions to virtually nothing? 

A. As to clothing it has diminished from a very substantial volume 
down to practically nothing, yes. 

Q. Are you familiar with the sale of such surplus, sajlvage items 
by the Navy as tents, canteen equipment, picks, shovels, hardware of 
a general kind ? 

A. Not sufficiently to testify adequately, I think. The sales of 
those things come under my division, but I had limited my search of 
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records to clothing articles, and it would really require going over the 
records in order to testify intelligently. There has been very little 
of that material sold within the last four or five years. 

60 Q. Very little of that materialise!? 

A. 1 es. 

Q. Taking the given quantity of each article sold, would the total 
compare favorably with the clo th^ g items? Take, for instance, any 
other article—take tents, for in^f!fme ? that had been sold by the Navy 
within the last four or five years—would that compare in the same 
degree with the clothing that has been sold, a like amount; or has it 
been more or less 

A. As to tents. I imagine it lias been less, because I think we have 
had no tents to sell. We might have had one or two lots here or 
there somewhere. 

Bv Mr. Bradley: 

Q. Commander, has there been a proportionate decrease in the sale 
by the Xavv of all other marketable commodities, excepting solely 
the scrap iron and junk, within the period described by Mr. Ten? 

A. Yes: when you consider that sales from the end of the War for 
about the next five hr six years included large quantities of war sur¬ 
plus, and those of course are no longer available, or practically speak¬ 
ing are no longer available. Every year, however, our salvage and 
condemned runs to an appreciable figure. You see. that first exhibit 
that was put in. on all of the items on there the chances are that 
practically every item there is accrued salvage, condemned 

61 material resulting from ope rations of the Navy within the 
previous year. 

Q. But the general scale has been a decline in surplus materials 
or salvaged or condemned materials for the past 15 years; is it 
not? 

A. Oh. yes; because the war surplus was the thing that made the 
volume large immediately after the war, and that has now largely 
been disposed of. 

Q. Commander, is it not true that merchandise offered for sale 
by the Navy, that is, clothing and other merchandise generally of a 
like nature, including matters such as tents and camping equipments, 
is it true that the demand for such merchandise has always been 
rather great in this country? 

A. What do vou mean bv the demand, sir? 

V %/ / 

Q. Here is what I am trying to get at: I want to reflect your 
knowledge if any of the market for the surplus and salvage mate¬ 
rials in the Navy, with an idea of shedding some light upon the 
number of consumers, number of merchants, in other words, the 
general activity of bidding and the general demand for Navy-sold 
products. The demand, I take it, is not a purely local one, but is 
general throughout the States? 

A. We have very seldom had any difficulty in selling anything 
that was offered for sale. We don't really study markets, s*o that 
I could not discuss that angle fully. 

Q. Then is it your experience that there are a substantial num¬ 
ber of persons, individuals, corporations, and different 

62 stores interested in purchasing the articles offered bv the 
Navy? 
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A. Yes. It is very exceptionally small for material of that kind 
when, say, only one or two bids for a particular item will be re¬ 
ceived. Usually a dozen or more bids on one particular lot will be 
received. 

Q. Comparing the volume of merchandise offered by the Navy in 
the early part of the 20's with a decline in volume fo^ the past; 
several years, would you state whether or not it now appears, and 
has for the last five or six years appeared, that the demahd for the 
goods has far exceeded the supply ? 

A. Demand as we measure it is merely whether we would get 
satisfactorv bids for something we are offering for sale, and we have 
gotten that. How much more we could have sold is hard t|o estimate, 
but when we have received, for instance, a dozen bids fot the same 
lot of material, presumably at some price we could h^ve sold 12 
times what we did sell. 

Mr. Pfeffer. Mr. Examiner, at this point, I don’t want to leave 
this run along. I have the highest respect for the ability of Com¬ 
mander White, but I believe it would be better to let Commander 
White state that from the figures. There is no doubt| about his 
being an expert and perfectly qualified to testify, but itj becomes a 
matter of guessing. The Government has at its own handp the actual 
figures, which can go in. and it is the best evidence in this 
63 matter. I think in this testimony Commander White is not 
in the position of an expert. If the Government nas the fig¬ 
ures that is the best evidence in itself, and that should be brought 
in, just as Commander White came in and told us of dertain sales 
which the Navy held during the year 1934, *33, and all tfie way back 
to ’32. I believe that it is a matter of guessing more th4n anything 
else. He may be absolutely right, and I don't say thaj^ he is not, 
but the best evidence is the figures themselves, which c^rtainlv the 
Government has at its own hand. 

Mr. Teu. Your Honor, if counsel for the respondent objects, we 
won’t pursue that line of questioning any further. j 

Mr. Pfeffer. Will that be stricken out, Your Honor? j 

Mr. Bradley. I submit, if I may, this fundamental {rule of evi¬ 
dence. which I think is good: that even if the Commander were not 
an expert, having once testified to the facts, he can then state his 
conclusion. 

Mr. Pfeffer. He can state his conclusion as to any facts which are 
backed up by the evidence. There is absolutely no objection what¬ 
ever toward any of the testimony or reports and testimony about the 
reports which the Commander gave which is based upod the figures 
which he is familiar with. 

(Further discussion off the record.) 

Examiner Addison. The motion is denied. 

Mr. Pfeffer. Exception. 


64 By Mr. Teu: 

Q. Commander White, there is one further (question. I 
don’t know what organization in the Navy is comparable to the 
post exchanges in the Army. Do you have such an organization for 
the service men? 

A. Yes. The nearest similar thing we have are the ^ocalled ship 
service stores. 
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Q. Are they official stores, semi-official, or just maintained by the 
men of the Navy for their own benefit? 

A. It is hard to define “official” and “semi-official.” They are 
regulated: the regulations regarding them are in regulation books. 
Their accounts are audited, but their funds are not Government 
funds audited bv the General Accounting Office. Their funds are 

ii W—' 

audited in very similar manner to post exchanges in the Army. 

Q. Let me ask you this question, and maybe it will clarify the 
whole thing: Most purchases in the Navy are made on a competi¬ 
tive basis. If it is not competitive, it is really an exception to 
the general rule which the particular circumstances make necessary 
to make an exception? 

A. That is correct. 

Q. In the purchases made by your ship service stores are they 
competitive or can they go wherever they please to buy? 

A. They can buy where they please. 

Q. Do they generally purchase their stock from private 
65 sources or from the Supply Section of the Navy? 

A. Usually from private sources. 

Q. And their sales are generally to officers or enlisted men of the 
Navy for their use for the most part in their private life? 

A. Yes. 

Q. One further question there, Commander White: In purchasing 
articles by the Navy Department are articles generally marked “U. S. 
Navy”? For instance, take towels or blankets or shoes or under¬ 
wear? 


A. Very few items are marked. Certain chinaware. knives, forks, 
and things of that kind, Navy towels, have “U. S.” outlined: very 
few other items. 

Q. Is there any general rule as to the marking of clothing with 
the letters “U. S.”? 

A. None that I know of. 

Q. If a manufacturer was sufficiently unscrupulous, he could mark 
his clothing “U. S.” when it would mean absolutely nothing so far 
as the Navv is concerned: is that true? 

A. I assume so. 


Bv Mr. Bradley: 

%/ 

Q. Commander, is there any particular distinguishing mark, leg¬ 
end or symbol which the Navy universally uses upon the commodities 
which it has purchased? 

A. No. There are certain seals and marks used by inspec- 
66 tors on timber and various other commodities that* identify 
Navy inspection. 

Q. Well, matters of clothing and the items which we have dis¬ 
cussed. is there any mark whatever imposed, without or practically 
without exception, upon those articles: 

A. Not that I knpw of. I may not ba qualified to answer that, 
because on the procurement end of clothing and specifications of it 
I am not familiar. 

Mr. Teu. Take the witness. It will be understood that when Mr. 
PfefFer cross examines this witness it goes into American Army & 
Navy Stores, Inc., Docket 2284, and when Mr. Stein examines or cross 
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examines the witness that goes into the case of the Army & Navy 
Trading Co., Docket 2285. 

(Cross Examination by Mr. PfefFer intervenes here.) 

67 Mr. Pfeffer. That is all. 

Redirect examination bv Mr. Teu: 

Q. One further question. Commander White: In youf testimony 
relative to the general decline of Naval commodities sk)ld by the 
Navy, other than testimony based upon figures, you are iii a position, 
from yo'ur general moral knowledge and association in the Navy, to 
know that the statement that there had been a gradual decline from 
the substantial item mentioned to practically nothing is true, are 
you not? v I 

A. Yes; I know that. I have had occasion on my duties to review 
the status of this. As a matter of fact, on my desk I keep the 
control figures under this month under which most of cur material 
is carried, and I frequently have occasion to give reports to Congress 
or to the Secretary of the Navy as to the course that this has fol- 
lowed, how much we have sold in one year and how much in an¬ 
other. I cannot remember specific figures, but I do knoW that in the 
last few years sales have been very small. 

Q. Under whose authority or order are such sales made? 

A. Paymaster General of the Navy. 

Mr. Teu. Mr. Stein? 

67 Cross examination bv Mr. Stein: 

Q. Commander, how long have you had your present office 
or occupied your present office? 

A. Since November 1933 this time, but this is my secjond tour at 
the same office. I was here from '25 to ’2S on the same!desk. 

Q. What office did you hold between 1925 and 1928? 

A. The same one that I have now. 

Q. And what character of merchandise came under your super¬ 
vision ? 

A. Almost everything you can mention; scrap metals,j tools, down 
to these clothing articles. 

Q. Does that refer to merchandise of the character that you de¬ 
scribed that is sold about Washington or all over the cduntrv? 

A. No; all over the countrv. 

7 m 

Q. Now, Commander, what was your peak year in the sale of 
surplus Government merchandise? 

A. I would have to get the figures before I could tell you that. 
Offhand I would guess about 1924. 

Q. I am willing to take your guess, Commander. In dollars and 
cents roughly what were the sales of the merchandise that you 
described, say. for the vear 1925? 

A. I would have to get the figures before I qould answer 
69 accurately. 

Q. Would it be in the millions? 

A. Oh, yes. Roughly I would guess 10 or 15 million, y|es. 

Q. And for the year 1926, using the same guess ? 

A. I would hate to have you quote me on these guesses, because I 
would really prefer to get the correct amount. 

63577—36-4 
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Q. I would not quote you more than a million either way. 

A. I couldn’t really give the picture to you where it consists of 
too small volume. 

Q. I am speaking of large volume. When were you dealing in 
millions, say to what period? 

A. Somewhere along in 1924 and 1925, but just when we fell off 
I am really not prepared to even guess. 

Q. What was the occasion for the sale of this vast stock of 
merchandise ? 

A. The fact that we were, of course, for peace-time needs greatly 
overstocked as a result of material laid in for war requirements. 

Q. Now. the character of merchandise that you have been selling 
for the last three years, is that surplus stock ? 

A. Practically none of it. 

Q. How would you describe that merchandise ? 

A. Nearly all salvaged or condemned material. 

Q. I see. What would be the occasion or what would have to 
happen, Commander, for the Government to again embark on 

70 the sale of millions of dollars of surplus merchandise? 

A. Well, it would have to be the equivalent of something 
that happened during the war, I assume. 

Q. You mean another war ? 

A. Yes. 

Q. Or preparing for it? 

A. Yes. 

Q. And if that would happen, then you would have a repetition of 
what happened in 1924-25; js that right ? 

Mr. Teu. Your Honor, I object. That is purely speculation. 

Examiner Addison. We can guess as well as he can. 

Mr. Stein. I think I am entitled to that answer. I think it is 
very pertinent to this examination. I don’t believe it is the func¬ 
tion of the Federal Trade Commission to attempt to suppress in¬ 
dustries that exist under certain conditions. 

Examiner Addison. I know. You are not asking for any fact; 
you are asking for his guess as to the future, aren’t you ? 

Mr. Stein. No. We only judge the future by the past. 

Examiner Addison. We can get facts as to the past, but you are 
trying to get them on the future. It cannot be but a guess. ~ If you 
insist strongly, go ahead. 

71 (The pending question was read as above recorded.) 

A. Presumablv it would. 

Bv Mr. Stein : 

Q. And that would occasion the sale of millions of dollars worth 
of surplus merchandise: is that so? 

A. I suppose it would. 

Q. Commander, forgetting for the time being the period 1924-25. 
do you recall any other period that the United States Government 
or the Navy Department sold vast stocks of surplus merchandise? 

A. Now. when you say excepting 1924 and ’25- 

Q. I mean excepting the period of 1924 and ’25, which you just 
related, what other period- 
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I 

A. Could we say excepting the large sales as applied to cleaning 
up the surplus left over from the world war? 

Q. Yes. I 

A. Yes. Excepting that, I know of no other large ^ales other 
than salvage materials and salvage and condemned. 

Q. Was there a sale of surplus merchandise by the Gove rnment at 
the conclusion of the Spanish-American war? 

A. I don’t know. 

Mr. Stein. That is all. 

Mr. Teu. That is all. Commander White. 

72 The Witness. May I interpose here? We have attached 
to this exhibit some of the actual invoices, which I don’t think 

would be material to this case. Would it be permissible for me to 
take them off ? 

Mr. Teu. Yes. 

(This was done, the witness was excused, and a recess was taken 
from 2:53 p. m. until 3 p. m.) 

Mr. Teu. I want to call Major Block as the next witness, Your 
Honor. His testimony will appear in both records. 

Emil H. Block was thereupon called as a witness fot the Com¬ 
mission. and having first dulv sworn, was examined and | testified as 
follows: 

Direct examination by Mr. Teu: 

Q. State vour name. 

A. Emil H. Block. 

Q. Place of residence? 

A. Washington, D. C. 

Q. What is your occupation? 

A. Officer of the Army. | 

Q. MTat Department, Major Block! 

A. Quartermaster General’s Office. 

Q. How long have you been in the Army? 

A. Eighteen years. 

73 Q. Has your period of service in the Army been widely dis¬ 
tributed in so far as the posts on which you have served are 

concerned ? 

A. Yes sir. 

Q. How long have you been in the Quartermaster General’s Depart¬ 
ment? 

A. Three years. Since August 1932. 

Q. Are you in any way connected with the sale or disposition of 
Army refuse, rejects, and" condemned goods? 

A. I am in charge of what they call the surplus and sa'.vage branch 
and also the clothing and equipage branch. 

Q. Where were you stationed in 1920 to ’22, Major Iplock? 

A. ’20 to ’22? I was in the Adjutant General’s office here in Wash¬ 
ington in ’20. I had just come from overseas. 

Q. From the general knowledge acquired at your vari ous posts do 
you know whether or not there was tremendous amount of Army 
surplus materials that were sold from 1919 on? 
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A. I would have to modify that statement. For six months in 
1920 I was in the Quartermaster General’s office, and I came directly 
in contact with the branch that sold surplus and salvage at that time. 

Q. Now. taking those items, combining those two items and taking 
into consideration the amount sold in that time, would the amount 
run into millions of dollars? 

A. \ es. 

74 Q. Has there been a general decline from that time until 
today in tlie amount sold? 

A. Well. I don't think the decline started until about 192G. 

Q. From ’26 on? 

A. From ’26 on, yes. 

Q. What is the amount—of course, you can’t give the exact figures 
but the approximate amount—of such sales for the last two fiscal 
years, say ’33 and ’34? 

A. ’33 and *34—practically nothing. 

Q. That includes all surplus and condemned articles of the Army ? 

A. Of the Quartermaster Department. That includes clothing and 
equipage. The other branches, like the ordnance, the air corps, and 
the other supply services, they sell their own surplus. 

Q. But the Quartermaster supplies- 

A. W e supply clothing and equipage. 

Q. That is> for the whole Armv? 

A. For the whole Army. yes. 

Q. Of course now. the articles disposed of by the ordnance or the 
air service would be- 

A. Guns for the ordnance and airplanes for the—yes. they are the 
items that are particularly identified with those particular services. 

Bv Mr. Pfeffer : 

75 Q. Pardon me—that included clothing and what else? 

A. Equipage, That means tentage and so forth. 

Q. Saddles? 

A. And the mess equipment and all that sort of thing. 

Bv Mr. Tet; : 

Q. Could you give us any figure to which such sales have declined 
from ’26 through ’34? Have they sold $50,000 worth in ’34? 

A. Our last sale of any consequence was in ’32. We made two 
contracts at that time. One of them was for some breeches and 
gloves and some heavy underwear, some raincoats—$420,000. And 
then we made another contract for heavy underwear that amounted 
to about $250,000. 

Q. That was in ’32? 

A. In ’32; yes. 

Q. And there have been no sales since then ? 

A. No sales sincei then except that we were authorized by a 
resolution of Congress to sell certain supplies, mostly out of clothing 
and underwear and; so forth, to charitable institutions to help 
the unemploved. Thev were supposed to give them awav to the 
unemployed. 

Q, That was sold in a restricted market ? 

A. For a nominal amount. 

Q. Did not come under the commercial market ? 
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A. Xo. Sold for a nominal sum, and it was approved by 
76 the Governor of the State in which the purchase was made. 

But outside of those two contracts we have not sold anything 
except probably a few items that have become obsolete; we haven’t 
sold anything since then. In fact, we need evervthing for the 
Civilian Conservation Corps that we can get. We issue that to them 
under an executive order. 

Q. That would apply from the institution of the Civilian Con¬ 
servation Corps in 19:33,1 believe, to date? 

A. Yes; from May of 1933 up to the present we have been issuing 
everything that we had surplus to the Civilian Conservation Corps, 
some of it free and some we have been reimbursed for. 

Q. Then the purport of your testimony is that there i^ no Army 
surplus today or has been for the last two years? 

A. Xo; there is no Army surplus. 

Q. That of course applies to all articles sold by the Quartermaster 
General's Department ? 

A. Yes. ! 


Q. Major Block, will you tell us the organization and| the status 
of the post exchange organizations that you find in various Army 
and military posts? | 

A. They are stores that are established at Army posts. They 
are what we call “semi-official.” Thev occupy Government build- 
ings, but the funds that are used for the operation of them 
77 are not Government funds; they are funds that, 1 belong to 
the organizations, and the profits, if any, of it gcj to the en¬ 
listed men, for the benefit of the enlisted men. They run moving 
picture shows and have athletic exhibitions, and they! give them 
all kinds of equipment for that. | 

Q. Xow, you say, such organizations, that is the posft exchange 
organizations, purchase their stock of goods wherever tjiey pletse? 

A. Yes, they do. 

Q. It is not purchased on a competitive basis, as the Army 
supplies ? 

A. Xo, not unless the exchange officer elects to do ir that way, 
and it is a personal matter with him; it is not required by law. 

Q. Are those purchases paid for by the proper officer of the Army? 
I mean does the Finance Department pay for those purchases? 

A. Xo. They are paid for by the post exchange office::. 

Q„ The semi-official status consists largely of the fadt that they 
occupy Government buildings; is that it? 

A. Occupy Government buildings and they are run |bv Govern¬ 
ment regulations. Sales are supposed to be made only tj) those who 
are connected with the military service. And the Xavy c^n buy from 
our stores too. 

Mr. Teu. Take the witness. 

Cross examination by Mr. Pfeffer: 

7S Q. Major Block, you had access to actual figures in these 
matters that you testified? 

A. Actual figures? 

Q. Yes. Could you have access to the actual figures? 

A. Yes. 

Q. As to the amount of sales? 
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A. Yes. 

Q. Do vou have those figures with you today ? 

A. No; I didn't bring any figures. 

Q. You testified thaf the last sale was in 1932. at which one sale 
the amount of money involved was $420,000. 

A. 1 es. 

Q. And there was another sale that year involving $250,000? 

A. About $250,000. I am definite on that $420,000, because that 
is the amount stated in the contract. 

Q. In other words, that is approximately $070,000 worth of Army 
surplus goods which were sold in 1932 and still on the market ? 

A. Of course, they can't sell them in the United States, because 
there is a stipulation in the contract which says they must be sold 
abroad. They cannot be sold in the local markets. 

Q. You mean these goods were sold with the stipulation that they 
were to be sold abroad ? 

79 A. Abroad: although that was changed one year from July 
4, 1933, to July 5. 1934. The Assistant Secretary of War au¬ 
thorized the sales in the United States during that period. But 
after that time the original prohibition against sale in the United 
States was in effect. 

Q. On Army clothing and equipage that you mostly handle- 

A. Yes. that is right., 

Q. Do thev bear any insignias of the Armv or the United States 
Government ? Do they have **U. S. A." on them? 

A. The Army blankets do. It is woven in. And a good many 
of our items we have the mark of the inspector on them, the man 
that inspects them to see that they comply with our specifications. 

Q. Is this mark by the inspector followed by an insignia repre¬ 
senting the United States Army or the United States Government? 

A. No. Xo: simply his name as inspector. 

Q. Any equipment which has any insignia of the United States 
Government or the United States Army, when that is sold as sur¬ 
plus goods are those insignias removed ? 

A. Xo. 

Q. In other words, they are sold as is, with insignia of the United 
States Government or the initials of the Army, or the Navy if 
it happens to be the Navy ? 

A. Yes. As I say. practically nothing has insignia on it. 

Q. You testified the blankets have? 

SO A. The blankets have: blankets and chinaware. 

Q. Silverware have any on it ? 

A. Silverware has: yes. that is right. It doesn’t have insignia, but 
it has “U. S. Army” or “Quartermaster Corps.” 

Q. By insignia I mean either some symbol or initials. 

A. Yes. 

Mr. Pfeffer. That is all. 


Cross examination by Mr. Stein : 

Q. Major, how long have you held your present position? 
A. Present position ? Three years. 

Q. That would bring you back to ’30- 

A. August 1932. 
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Q. So you have no direct knowledge of the size of th^ sales or 
the amount of sales prior to that date ? 

A. Xo; except from the records of the office. 

Q. Are vou familiar with those records? 

A. Yes. j 

Q. What was the peak year of the sale of surplus Government 
merchandise? 

A. Between ’20 and ’25. 

Q, Can you tell roughly the amount of those sales? 

A. Xo. I could not. It ran into millions, but I don’t kne w. 

Q. That continued up until how recently? 

A. There were a certain amount of sales up to probably ’27 

81 and '28, but not such a great, amount. 

Q. And then it appreciably declined after that ? j 

A. Declined after that, although we did make one or twq contracts 
in ’30 and ’31. 

Q. What was the occasion for the decline or sudden decline? 

A. The supplies were sold. 

Q. And the merchandise had been gotten rid of? 

A. Yes. 

Q. And that was merchandise that was surplus Government mer¬ 
chandise left over from the World War? 

A. Yes, sir; left over from the World War. 

Q. And if there happened to be another disturbance iiji the near 
future, why, } r ou would have a repetition of what happened in 1922? 

A. I couldn’t sav that. I imagine—unless we do a little better 
than we did at the beginning of the World War, we Tvould have 
that condition. ! 

Q. Do you ever profit in the purchase of merchandise ? j 

A. That is what we expect to do now. j 

Q. I mean did you profit in the World War? 

A. We were not so well organized. We are supposed to be 
organized now. 

Q. You are supposed to be organized unless the contrarj* is shown, 
unless something breaks out? 

A. I am not a judge of that. 

82 Mr. Stein. That is all. 

Redirect examination by Mr. Teu : 

Q. Major Block, this prohibition against the selling within the 
United States first went into effect when ? 

A. Julv 4, 1933. 

Mr. Stein. Just one minute. Right there we are getting into 
very sacred territory, and I would like to have particular act treat¬ 
ing of this particular occasion, because if I am correct in my infor¬ 
mation it refers to a particular sale. It is not a general'sale of 
all merchandise. If I remember correctly, it referred pfarticularly 
to a sale of certain uniforms that were to be sold outside of this 
country, and if you are going to refer to that prohibition I want 
that act of Congress introduced. 

(Discussion off the record.) 

The Witness. Could I enlarge on that? 

Examiner Addison. Yes, sir; We would be glad to ha^e the facts. 
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The Witness. Previous to that the then Secretary of War, Mr. 
Hurley, issued an order that no surplus supplies would be sold, due 
to the depression, in order that we would not interfere with the 
ordinary commercial business and manufacturer. For that reason 
we discontinued sales until these two contracts were made by 
83 the Assistant Secretary of War. 

By Examiner Addison: 

w 

Q. And those two contracts provided that the goods should be 
sold outside of the United States? 

A. That was the principal reason for the sale. 

Q. When the ban was lifted there on the sale outside the United 
States did that apply to the goods covered by these two contracts? 

A. Covered by those two contracts only. 

Mr. Pfeffer. While I was cross examining Major Block I under¬ 
stood that the ban was only lifted temporarily for a certain period 
of time and is still in effect now. 

The Witness. The ban is in effect, yes, that is right. 

Bv Mr. Pfeffer: 

Q. Is that ban in effect as to any sales that were made or only 
as to these two contracts? 

A. As to those two contracts, and of course the same ban is on other 
supplies so far as coming into competition with the local markets is 
concerned. 

Q. I see; only as to competition ? 

A. Yes. 

Bv Mr. Text: 

Q. I didn't quite understand that last statement of yours, Major 

Block, that the ban is still on as regards- 

S4 A. As regards these two contracts, in 1932 certain supplies. 

Then that same ban is on so far as the prohibition against 
the sale of surplus property is concerned. 

Q. All surplus property? 

A. All surplus property, yes. You see. we don’t want to interfere 
during the depression with the Commercial concerns that are trying 
to do business in the United States. The Government does not want 
to come in competition with them. 

Q. The effect of that, Major Block, is to further exclude from the 
market surplus, even though complete diminution of supply has 
virtually taken place? 

A. Well, as I say. we have no surplus goods. 

Q. One further question, Major Block- 

Mr. Pfeffer. One minute. 1 object to that. I think everything 
should be stricken from the record unless the act itself is introduced, 
for the simple reason that Major Block is interpreting the act itself. 
Now, what the effect of the act is and what the interpretaion should 
be is something we can arrive at by referring to the act itself. 

Examiner Addison. I have not heard an act referred to. 

The Witness. The act referred to was an act passed by Congress 
affecting the sales of two contracts in 1932. 

Examiner Addison. I think you are mistaken. It did not provide 
any such thing as that. 
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85 (Discussion off the record.) 

Mr. Pfeffer. Then it was not an act of Congress. 

The Witness. Not an act of Congress. The only act of Congress 
was the sale to charitable institutions. 

Bv Mr. Teu: 

Q. Are any shoes marked with any symbol that indicates their 
use for U. S. Army service ? i 

A. They have the inspector’s stamp inside. 

Q. Is there a particular last used for Army shoes? 

A. Yes; a Munson last. 

Q. Is that different from other lasts that you find on the market ? 

A. Usually; yes, sir. It is our own specification. 

Mr. Text. That is all. 

Recross-examination bv Mr. Stein : 

•/ 

Q. Oh, Major; did I understand you to say that the United States 
Government is the only organization that uses Munson lasts on 
shoes ? 

A. That is our specification. 

Q. That is true, but don’t they make Munson last shoes for private 
people ? 

A. Very similar; a shoe very similar, what they call thd working 
shoes. 

Q. As a matter of fact, don’t you know that Munson last 

86 shoes are sold every day to private people, they are handled 

by shoe stores throughout the country, Munson last shoes? 

A. I don’t know that. 

Q. You don’t know that? 

A. No; I don’t know that. I only know that it is our adopted 
specification, and it was a last that was gotten up by a medical officer 
in the Army, Major Munson. 

Q. But have you seen those Munson last shoes also sold in other 
stores ? 

A. I haven’t seen them; no. 

Mr. Teu. That is all, Major. 

Mr. Pfeffer. That is all. 

Mr. Teu. I want to call Mr. David as the next witness., his testi¬ 
mony to be used in both cases. 

Max David was thereupon called as a witness for the Commission, 
and having been first duly sworn, was examined and testified as 
follows: 

Direct examination by Mr. Teu: 

Q. State your full name, please. 

A. Max David. 

Q. Place of residence? 

A. 1629 Columbia Road. 

Q. What is your occupation ? 

A. Merchant. 

87 Q. What is the location of your place of business? 

A. 709 7th Street Northwest. 

Q. Will you tell us briefly, Mr. David, the general type of mer¬ 
chandise establishment you operate? 
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A. We sell men's suits, overcoats, pants, hats, shirts, underwear, 
hosiery; general men’s wearing apparel. 

Q. Taking the price brackets, just where would you fall in there? 
Would it be low, medium, high, or extra high price sroods that you 
sell? 

A. I would consider it medium price. 

Q . Do you sell anv working men’s clothes? 

•/ ft V-< 

A. I do not. no. 

Q. Mr. David, do you consider Army & Navy stores, that is in¬ 
dividuals and partnerships and corporations using the words 4 *Army 
& Navy” as a part of their corporate or trade name, your com¬ 
petitors? 

A. It is only in a very small, minor degree in my case. 

Q. You sell neckties, do vou not? 

A. Yes. 

Q. Caps? 

A. I es. 

Q. Hats, socks? 

A. Yes. 

Q. In that sense they compete with you? 

A. Well, it 1 is small competition. I don’t consider it no 
88 big competition. 

Q. But it is competition, nevertheless? 

A. Yes. So to speak, in a business sense. 

Q. Mr. David, in those particular articles of merchandise that I 
have enumerated has any purchaser ever stated to you that “Well, 
I can go over to the Army & Navy Stores and buy cheaper”? 

A. Not that I could remember. 

Q. What is your impression or what is your belief gained over 
a period of vears as a merchant—vou have been a merchant how 
long? 

A. Thirty vears. 

Q. As to the use of the words “Army & Navy” as a part of the 
corporate or trade name? 

A. That can be construed in different ways. I would not like 
to make any rash assertion, understand, of something that I might 
be held responsible for. and it can be construed in certain ways. 
Just as I contended, if these people handle Army & Navy merchan¬ 
dise. I have no right to say one word against them. It is up to you 
to prove in this thing that these people have no Army and Navy 
merchandise on their premise; just exactly what I told you. I won’t 
go back of my word. I can’t say that these people have merchandise 
on that type in the house. I don’t know. I am not well enough 
posted to make any remarks like that. 

89 Q. What per cent of Army and Navy merchandise would 

you say that such merchants would be required to carry- 

A. Well, he should have a certain amount. I wouldn’t like to 
state how much. 

Q. Forty per cent or fifty per cent? 

Mr. Pfeffer. Pardon me, Mr. Examiner - 

A. I wouldn’t like to make a statement of that kind, because if 
a man has a certain amount of stuff on his premises he may be 
entitled to use that name. 
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Is he tes- 


Mr. Pfeffer. He is not testifying as an expert, is he? 
tifying as an expert? 

Mr. Teu. He is not, no. I merely asked him a question based upon 
his general knowledge over thirty years as a merchant. He should 
have that general knowledge. 

Mr. Pfeffer. I would like to have it entered in the mijiutes that 
nothing that he has testified to as to the Army & Navy jStore has 
qualified him as an expert: just testimony generally on tfye subject. 
That is taking in any testimony relative to the Army & Navy 
Stores, as to how much goods thev should carrv or anvthing to that 
effect, because he is no expert on that. He has not been qualified 
as such. 

(Discussion off the record.) 

By Mr. Teu: j 

Q. Mr. David, you stated, by way of reminding you, that it would 
depend upon the construction placed upon the I statement 

90 as to how much Army and Navy material would be re¬ 
quired to permit a store to legitimately or ethicalhf use those 

words in its corporate or trade name. What construction would 
you place upon that ? If it depends upon construction of that, what 
construction would you place upon it? j 

A. I really couldn’t say how much a man should handle. When 
I say a certain amount—it might be six, might be 10 ner cent, it 
might be 20 per cent, it might be 5 per cent. You might construe 
it as 40 per cent. I wouldn’t like to be pinned down to any amount 
like that. I think in order to use the name “Armv & Navy” he 
should have a certain amount of Army and Navy stuff, merchandise. 
(Discussion off the record.) 

Mr. Teu. That is all, Mr. David. Take the witness. 

Mr. Pfeffer. No questions. 

Mr. Stein. No questions. 

Mr. Teu. Mr. Coblenzer, will you be sworn? Mr. poblenzer’s 
testimony will be used in both cases. 

i 

Ernst Coblenzer was thereupon called as a witness for the Com¬ 
mission, and having been first dulv sw’orn. testified as fellows: 

Direct examination bv Mr. Teu: 

Q. State your name in full, please. 

A. Ernst Coblenzer. 

91 Q. Where do you live? 

A. 933 L Street Northwest. 

Q. What is your oceuption, Mr. Coblenzer? 

A. I am manager. 

Q. Of what? 

A. George & Co., 910 7th Street Northwest. 

Q. What kind of business undertaking is George & Co. ? 

A. Men’s store. 

Q. They sell what? 

A. They sell hats and shirts and overalls and suits, pantls, gloves. 

Q. Shoes? 

A. No; no shoes. 

Q. Underwear? 
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A. Yes; plenty of it. 

Q. Socks ? 

A. Plenty; yes. 

Q. Do they sell working clothes? 

A. Overalls, yes; plenty of them. 

Q. Mr. Coblenzer, did any prospective customer, or any actual cus¬ 
tomer for that matter, ever express to you, in negotiation for the pur¬ 
chase of an article of merchandise, that he could go over to the Army 
& Navy Store and get it cheaper? 

A. 1 es. 

92 Mr. Stein. I object to that. It is purely hearsay, incompe¬ 
tent. and irrelevant. How could we cross examine? 

Examiner Addison. You don't object to the leading nature of it? 

Mr. Stein. I overlooked that part. yes. I think with the addition 
of that I would have them all. 

Examiner Addison. The answer will be received over objection. 
Exception noted. 

By Mr. Teu: 

Q. You have had such statements? 

A. Yes; I have. 

Q. Any statement made to you relative to the quality of goods pur¬ 
chased at the Army & Navy Stores? 

Mr. Stein. I object to that. It is purely hearsay. How could we 
cross examine when someone else acted? We are taken at an unfair- 
disadvantage: no right to cross examination. 

Examiner Addison. Is the quality of goods anywhere involved in 
this anyway ? 

Mr. Teu. It is a question of diversion of trade. Your Honor. 

Examiner Addison. But quality might cover a lot besides that. Is 
your purpose of offering this to show that the Army & Navy Stores 
sell poor goods? 

93 Mr. Teu. No. The premises upon which I am proceeding, 
Your Honor, are briefly these: That people laboring under the 

impression that Army & Navy Stores sell Army and Navy goods, and 
the prevailing opinion that the goods purchased by an Army & Navy 
store from the Army and Navy are certainly of good quality; that 
when a purchaser states that he can go over and get Army and Navy 
goods at these stores for the same price, when in actuality he does 
not get that- 

Mr. Pfeffer. I think the reverse is the conclusion. 

Mr. Teu. The merchandise for the use of that name is diverting 
trade to his competitors. 

Mr. Stein. Same objection. It is purely hearsay, against every 
rule of evidence. 

Mr. Pfeffer. If Your Honor pleases, if he makes that statement 
that was made to him we have a right to cross examine the party 
that originally made that statement, and that party is not here today, 
and it is purely nothing but hearsay. We have a right to cross 
examine anybodv who made any statement. 

(Discussion off the record.) 

Mr. Teu. I will rephrase the question if there is such a strenuous 
objection to it. 
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By Mr. Text : 

Q. Mr. Coblenzer. you have been a merchant for 20 years? 

A. Yes. 

Q. And during the period that you have been iii the mer- 
94 chandising business vou have obtained certain definite knowl¬ 
edge ? | 

A. I have. 

Q. What knowledge regarding the general belief of the public 
as to the goods carried bv Army & Navv stores have vou gained? 

Mr. Stein. I object to that. It calls for a conclusion qn the part 
of the witness. 

The Witness. I have come to certain conclusions. j 

Mr. Stein. On which we have no possible way of cross examining. 
We can not open his mind and see the state of his mincjL He can 
recite, I would imagine, occurrences and things that took ^>lace. 

Mr. Pfeffer. The question is too broad. 

Mr. Stein. But for him to say, “Upon your 20 years’!experience 
what conclusion do you reach?”- 

Mr. Teu. I made no such statement. Your Honor, such an objec¬ 
tion is flimsy and shabby at best, to say that they can licit look into 
his mind and see what is going on there is amusing tq me. The 
question was that through these 20 years as a merchant certain 
definite knowledge was obtained on the public reaction! to certain 
things. I asked him what was his knowledge obtained regarding the 
people’s belief about Army & Navy stores generally. 

Mr. Stein. It is objectionable for that reason—upon qertain defi¬ 
nite knowledge. Don’t we have a right to be taken intcj confidence 
and find out what that definite knowledge is ? In o|ther words, 
115 it is a conclusion and not a recitation of a fact. 

(Discussion off the record.) 

By Mr. Teu : j 

Q. What are the statements that you have heard customers in 
your store make in the last several years that would lbad you to 
whatever conclusions you reached with regard to the general public’s 
belief about Army & Navy stores, Mr. Coblenzer? 

Mr. Stein. I object to it, that it is hearsay and conclusion of fact. 

Mr. Pfeffer. I object. 

Examiner Addison. Objection overruled and exceptions 

Bv Examiner Addison : | 

Q. Tell us what the customer says when he comes iiji there that 
would give you a basis for any belief that you might have about it. 

A. The customer says that he can buy cheaper in the Army & Navy 
store. I have heard that frequently. 

Bv Mr. Teu : ! 

* 

Q. Does he believe he is getting Army and Navy good^ ? 

A. That is the point. The customer believes that he) gets Army 
and Navy goods, and if you follow up the Army & NaJvy stores as 
closely as I have to follow them up, because thev are competitors, I 
don’t see that there is 1 percent of Army and *Navy goods offered 
in Army & Navy stores. 

Q. You have occasion to follow closely- 
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Mr. Pfeffer. I move to strike that answer. How does he 
know the answer? 

The Witness. I follow the advertising. I follow the windows. 

Examiner Addison. It is not responsive to the question. 

Mr. Pfeffer. Xot only that, but let him qualify how he follows it 
up. If he checks up on these stores and gets the exact prices and the 
items that they sell. Mr. Schwartz and Mr. Bernstein would like to 
know about it. Let him qualify himself all the way through. 

Examiner Addison. The motion is granted as to the part of the 
answer referring to his competitors. 

Bv Mr. Teu : 

V 

Q. You follow the sales of Army and Xavy goods? 

A. Yes: I follow the advertising, follow the windows. 

Q. You are in direct competition with these people? 

A. \ es. 

Q. On certain articles in the way of clothing, working clothes, 
ties, socks, and so on ? 

A. Yes. 

Q. For the same price. Mr. Coblenzer. that you get for merchan¬ 
dise is the Armv and Xavv surplus goods sold bv Armv & Xavv 
stores of equal quality? 

A. The quality of most surplus Army and Navy goods is 

97 seconds. They are old goods. 

Mr. Stein. There is no use in getting into ridiculous discus¬ 
sion. Here is a gentleman that does not handle Army and Navy 
goods. Yet he wants you to believe that pretty near all the stuff that 
is sold bv the Government is damaged. What are his facilities for 
examining this merchandise in order that he may be able to testify as 
to the quality of it? If he does not handle it. how can he tell 
about it? 

(Further discussion off the record.) 

Examiner Addison. You really mean to move to strike the answer? 

Mr. Stein. Yes: to strike the answer. 

Examiner Addison. Motion denied. 

Mr. Pfeffer. Exception. 

Examiner Addison. Exception noted. 

Bv Mr. Teu: 

& 

Q. You know that that is true by having been to these warehouses 
and places and had the- 

Mr. Pfeffer. I object to that. That is leading too much. 

Examiner Addison. I think you ought to try to avoid leading 
questions. 

Bv Mr. Teu: 

Q. How do you know that. Mr. Coblenzer ? 

A. Through the merchandise that has been offered to me as a 

98 buyer. a.s I said before. 

Mr. Teu. That is all. Take the witness. 

Cross examination by Mr. Pfeffer: 

Q„ What is your full name? 

A. Ernst Coblenzer. 
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Q. Are you the owner of this store or the manager ? 

A. No; 1 am the manager. 

Q. You run George’s clothing store? 

A. George & Co., not George’s. 

Q. 709 7th Street Northwest ? 

A. 910 7th Street. 

Q. How long have you been managing this store? 

A. I have been managing it since 1926, but I have t}een in the 
employ since 1914. 

Q. During this period of time. Mr. Coblenzer, how many times 
have you been offered Government merchandise ? 

A. Well, I guess—I don’t put it down, but I would say 500 times 
if it has been offered to me once. 

Q. Can you mention to me the names of 10 people who h|; 
you this merchandise? 

A. I can't mention you the names of 10 people today, because most 
of it has been three, four. five. six. seven, ten years ago. 

Q. Can you mention the name of five ? 

99 A. I can’t- 

Q. Can you mention the name of two? As aj matter of 
fact, can you mention any name? 

A. Yes: I can mention names. 

Q. Who ? ^ 

A. I don't think I have to mention the name of people that 
offered me merchandise. 

Mr. Pfeffer. I want to know how credible he is. Your Honor. 


ave offered 


Bv Mr. Pfeffer: 


Q. Who ever offered you any Government merchandi 
A. Lax & Burgheimer in New York. 

Q. Are they connected with the Government in any w 
A. No. they are not. They are a New York jobber. 

Q . Where did thev offer vou this merchandise? 

A. Right in my own store. 

Q. In your store ? 

A. Yes, sir. 




% 


Q. At George & Co. ? 

A. Yes. sir. 

Q. Did they have the merchandise with them? 

A. They had sample dozen with them. 

Q. What was it? 

A. It was underwear. 

Q. What else? 

100 A. That is the last item I just remember. 

Q. And when did they offer you this merchandise? 

A. I think it was either a year ago, or two years ago. 

Q. What type of underwear was it ? 

A. It was socalled Army underwear. I think it wat= part wool 
merchandise. 

Q. At what price was it offered to you ? 

A. Well, now, I don’t think I have to- 

Mr. Teu. Your Honor, whv all this? 

* I 
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Mr. Pfeffer. I want to attack his credibility. Your Honor. I 
think from the manner of his testimony this man seems to know 
very little. I personally think a court of law would have put him 
off the stand in a minute. 

Bv Mr. Pfeffer: 

Q. Let me ask you this. Mr. Coblenzer: Have you ever had- 

Examiner Addison. We are not trying the witness here. 

Q. (Continued.) 1 Have you ever had the opportunity to observe 
the merchandise that is carried, have you made a careful inspection 
of it. that is carried in the American Arinv & Naw Stores? 

A. As far as windows go. yes. 

Q. You have? 

A. Yes. 

Q. In the American Army & Navy Stores? 

101 A. On 7th Street: yes. Isn't that the one? 

Q. At 705 7th Street ? 

A. Yes. 

Q. Have you ever been in that store? 

A. No: I haven't been in the store. 

Q. Where did you examine it ? 

A. I examined it from the window. 

Q. When vou examine something do vou examine it bv looking 
at it ? 

A. When I see a piece of merchandise I know just what it is. I 
don't handle merchandise for 20 years for nothing. 

Q. You can tell whether a thing is a good piece of merchandise 
without holding it up to the light; you can just look at it and tell? 

A. I know what kind of merchandise it is. 

Q. You can tell by looking at it if it hasn't got any marks on it if 
it is United States Armv and United States Naw merchandise? 

A. I didn't sav nothing Armv and Navy. I didn't sav that at all. 
I can tell who made the merchandise. I can tell that. 

Q. How do you know this Army and Navy merchandise is mostly 
seconds ? 

A. From what I have seen. 

Q. Where did you see all this? 

A. Whenever any merchandise is offered in the city I send 

102 one of my boys around to buy a piece to be compared "with the 
merchandise we carry in stock. 

Q. Did vou ever buv anvthing in the American Armv & Naw 
Stores ? 

A. Yes; we have. 

Q. What did you buy ? 

A. I haven't bought any Army and Navy goods, I think, for three 
years at least, maybe longer than that, because after that I found out 
the merchandise is not what we call first-class merchandise any more. 

Q. Couldmt you resell it at a profit ? 

A. We would not put it in the store; would not disgrace my store. 

Q. But you bought it ? 

A. I never sold it, though. 

Mr. Teu. I don't like counsel to put answers in his mouth. He 
merely bought it as a sample. 
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The Witness. I bought it as a sample and didn’t sell it. j 
By Mr. Pfeffer : 

Q. Mr. Coblenzer, do you run a credit business there ? 

A. No, sir. We have strictly cash business; have for the last, I 
guess, 47 years. 

Mr. Coblenzer, you made certain statements which weijt in over 
objections that you have been told many times tj)y people 

103 coming into your store that they can buy better merchandise 

and- 

A. No, I didn’t say that. 

Q. One minute—and cheaper- 

A. Cheaper. 

Q. At the American Army & Navy Store. 

A. I didn’t say at the American Army. 

Q. At the Army & Navy stores? 

A. That is it. 

Q. Is that right ? 

A. That is right. 

Q. Do you know the names of any of these people ? 

A. No. 

Q. Can you produce anyone of these people? 

A. I can not, because as those things happen occasionally when 
a customer tells me I certainly can not ask for his name. 

Q. About how many people have told that, Mr. Coblenzer? 

A. Well, say a dozen people. 

Q. A dozen people in a period of since 1914 you say you have been 
there ? 

A. Since 1914? 

Q. Since 1914, during that period. 

A. No; I didn't say since 1914, because there was nb Army & 
Navy stores- 

104 Mr. Teu. Your Honor, I would like to request thej Examiner 
to instruct counsel to let the witness testify and nbt attempt 

to testify himself. 

Mr. Pfeffer. I am cross-examining, Your Honor. I have a perfect 
right to ask any leading questions I see fit. 

(Discussion off the record.) 

Bv Mr. Pfeffer: 

Q. When were vou first emploved by George & Co.? 

A. 1914. 

Q. You testified that since 1914 about a dozen people have told 
you that they can buy cheaper merchandise at the Army & Navy 
stores: is that right? 

A. Not since 1914. I think you ought to qualify it—since 1922. 
I don’t think they ever heard of Army & >»avy stores until that 
time. 

Q. No one ever told vou about Army & Naw stores up until 
1922 ? 

A. I don’t think so. I might be wrong one or two years one way 
or the other, because I don't keep no books on those things. 
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Q. Since 1922 to date, which is a period of approximately 13 
years, approximately one dozen people have told you that they can 
buv cheaper merchandise at the Armv & Xavv stores? 

A. It might be two dozen. 

Q. Make up your mind. If you say one dozen, there is a differ¬ 
ence between 12 and 24. 

105 A. It might be 30. Those things occur frequently, and we 
don't pay very much attention to it. I mean I don't keep 

books on those tilings. If you ask me for mv sales for that vear 
I could go back and look it up. but I don't put down things of that 
type. " . 

Q. Did you just say about a dozen? Answer the question. 

A. I think maybe I did. 

Q. All ri<rht: would vou sav it was more than a dozen? 

A. Probably it might be five dozen. 

Mr. Pfeffek. I want that all to go in the record, Your Honor, 

everv bit of it. 

%> 

Examiner Addison. It is all in there. 

Bv Mr. Pfeffek: 

•» 

Q. In other v. j ords. in response to one question you say about 
a dozen and in response to the same question you say two dozen, 
three dozen, five dozen: is that right? Would vou sav 20 dozen? 
A. No. 

Q. Would vou sav 10 dozen ? 

A. ^ es, it might be. 

Q. Would vou sav 12 dozen. 

a. No. ‘ ; 

Q. Eleven dozen ? 

A. No. 

Mr. Pfeffek. That is all. 

106 Cross examination by Mr. Stein: 

Q. Mr. Coblenzer. George & Co. are located on 7th Street 
between I and K on the west side of the Street? 

A. Yes. sir. 

Q. The picture of an overall, one boy pulling on one side and an¬ 
other boy pulling on the other side with an overalls in the middle; 
is that right ? 

A. That is right. 

Q. How long has that been up there ' 

A. I don’t know. You will have to ask Mr. George about that. 
Q. What is the character of merchandise handled bv George & 
Co. ? 

A. Character? 1 We handle the character for working people. 

Q. You cater especially to the working people ? 

A. Yes, sir. 

Q. And the Army & Xavy stores are in direct competition with 
your business: isn't that a fact? 

A. I think thev are, ves. 

*/ / m/ 

Q. Don’t you know thev are? 

A. I know they are. 

Q. You are positive of that, aren ? t you? 

A. Well, I think so. 
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Q. Did you every buy any Army and Navy goods? 

A. Away back, I think in I should say '22 or somewhere. I 

107 think we bought some. 

Q. What prompted you to buy Army and Navy! goods at 
that time? 

A. Because at that time we were carrying goods for! working 
people, and they were cheap compared to other merchandise. 

Q. They were cheap? What do you mean, “cheap?” 

A. They were cheap. The price was lower. 

Q. You mean yo'u could buy them cheaper than you could your 
kind of merchandise? 

A. Than you could buy legitimate merchandise, yes. 

Q. They were more salable, weren't they? 

A. At that time there was a big surplus on hand and they were 
verv reasonable. 

Q. Yes; and the prices were right. How long did ypu handle 
Army and Navv goods? 

A. I couldn't answer that. A very short time. I dony think it 
was more than two vears. mavbe less. 

«' s «/ 

Q. You handled them for two vears? 

A. I mean probably less than that. 

Q. You started in 1922, did you say? 

A. It might be 5 21. 

Q. Well, I won't hold vou to a year. And vou believe voti handled 
Armv and Navv goods for about two vears or vear and a half? 

A. Mavbe a year and mavbe a year and a half. Anvwhere from 
one to two vears. 

4/ 

108 Q. What made you stop handling Army and Nayy goods? 
A. Because the merchandise after that was not reputable 

merchandise that we care to handle. 

Q. I can't hear you. What is that? 

A. Was not reputable merchandise, was not legitimate merchan¬ 
dise. 

Q. When did you find out that it was not reputable merchandise? 
A. When the samples were offered to me, judging from tin? samples. 
Some of them had spots on them, some of them watersoaked. 

Q. The Armv and Navv stuff that vou had been handling for a 

w 4- %/ 4/ 

vear and a half or two vears—was that all right ? 

4/ 4/ w 

A. At that time, yes. 

Q. As long as it was a good quality, whv vou handled it? 

A. Yes. 

Q. But when you discovered it was not of good quality you dis¬ 
continued handling it: is that right? 

A. That is right. 

Q. And that was when? 

A. Well, say J 21 or ’22, around there; ? 23. 

Q. You discontinued in 1922? 

A. Yes. 

Q. So in your opinion the merchandise that was offered by the 
Government as surplus Government stuff was damaged or was 

109 of other inferior quality? 

A. Some of it was damaged, some very poor sized, and 
things of that kind. 
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Q, Back in 1922 ? 

A. Well, back there somewhere. 

Q. And you formed your opinion of that from a sample that was 
shown you. Who showed you that sample ? 

A. I domt keep records of samples shown to me. I have any¬ 
where from a dozen to two dozen salesmen come to see me every 
day. If I would keep a record of that I would have to keep a 
stenographer for that purpose alone. 

Examiner Addison. Just sav you don't know if you don't. 

By Mr. Stein : 

Q. Mr. Coblenzer, did you ever make a purchase of Government 
goods and after you got it in your store you discovered that it was 
not what you thought it would be ? 

A. If I did I would ship it right back. I don't remember. _ 

Q. You don't remember whether you got any of that in your 
store? 

A. Xo, but if I would have I would send it right back. 

Q. And the only reason you say it was damaged and inferior 
merchandise was from the sample that you saw and after seeing 
that sample you made up your mind that none of the stock was any 
good any more: is that right? 

110 A. That is right. 

Q.. You took it for granted that all the other stuff is the 
same thing and from that you base your opinion that it was damaged 
or inferior merchandise ? 

A. Yes, sir. 

Mr. Stein. That is all. 


Redirect examination bv Mr. Teu: 

•/ 

Q. One further question, Mr. Coblenzer: Regardless of whether 
one single, solitary, lone customer or a thousand customers stated 
to you they could get it cheaper at the Army & Xavy Store, you are 
definitely convinced that that is the opinion that you got after 
years ? 

A. That is what I mean, yes. 

Q. Was it your experience that the quality of Army and Xavy 
merchandise sold to you in the year around 1922 was "of a quality 
better than you could sell goods of other makes for the same price"? 

A. Yes. 

Mr. Teu. That is all. 


Recross examination by Mr. Stein : 

Q. Just one or two more questions. Did it ever happen in your 
advertisements: Mr. Coblenzer, of your company that you adver¬ 
tised that you sell as cheap or cheaper than anybody in Washing¬ 
ton ? 

Ill A. We do. We have that slogan—“We request the return 
of anything that can be bought for less elsewhere.” That 
has been our slogan for 45 years. 

Q. In other words, you "are guilty of the same thing that the 
people that came to your place said, that the Army and Navy is 
selling cheaper? 

A. That is a matter of opinion. 
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Q. In other words, you take the position that you are the cheapest 
merchant in town; is that right, according to your advertisement? 

A. No, we don’t do that. 

Q. Don’t you so advertise it? Don’t you sell as cheap or|cheaper 
than anyone in Washington? 

A. No sir. Macy does that in New York. 

Q. What is your slogan ? Repeat it, please. 

A. “We request the return of anything that can be boikght for 
less elsewhere.” 

Q. The natural inference would be that you sell as cheap as any¬ 
body in Washington; isn’t that the effect of your slogan? 

A. You can interpret it anyway you want to. I leave that for 
you. " " ! 

Q. That is your opinion ? That is all. 

Mr. Teu. Your Honor, that is all the witnesses for tjie Com¬ 
mission today. I move that we adjourn until tomorrow at 
10 o’clock. 

112 Examiner Addison. Is that agreeable to counsel for the 
other side? 

Mr. Pfeffer. Yes. 

Examiner Addison. The hearing will be in recess until t|omorrow 
morning at 10 o’clock in this room. 

(Whereupon, at 4 p. m., July 9. 1935. the hearing in the above 
entitled matter was adjourned.) I 

113 Before the Federal Trade Commission 

Docket No. 2285 

In the Matter of Army & Navy Trading Co. ] 

i 

Room 2601, Federal Trade Commission Building. ! 

20th & Constitution Avenue, 

" Washington , D. C., Wednesday , July 1036. 

Met pursuant to adjournment at 10 a. m., e. s. t. j 

Before John W. Addison, Examiner. 

Appearances: S. Brogdvne Teu and Alden S. Bradley, Attorneys 
for the Federal Trade Commission. J. B. Stein. 810 iF Street 
NW., Washington. D. C.. for Respondent Army & Na|vy Trad¬ 
ing Co. H. Mitchell Pfeffer, 717 15th Street NW., jWashing- 
ton, D. C., for the Respondent American Army j & Navy 
Stores, Inc. 

114 PROCEEDINGS \ 

I 

Examiner Addison. The hearing will come to order to take further 
testimony in Commission’s Dockets Nos. 2284 and 2285. 

Mr. Teu. Mr. Examiner, I want to make a statement hepe relative 
to the taking of testimony in behalf of the Respondents. jYesterday 
I believe it was stated that we jpossibly could proceed on Friday, 
July 18. I have other cases coming up shortly after thatj and I do 
not "know whether I can arrange to go forward at that time or not. 

Examiner Addison. It would seem to the Examiner tha!t this case 
would probably have precedence over others. 
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Mr. Teu. Mr. Examiner, I would like to call Mr. Colvin. The 
testimony of this witness and all other witnesses today will appear in 
the record of the proceeding American Army & Navy Stores, Inc., 
Docket 2284. and Army & Navy Trading Co., Docket 2285. 

T. F. Colvin was thereupon called as a witness for the Commission, 
and having been first duly sworn, testified as follows: 

Direct examination by Mr. Teu: 

Q. State your full name, please. 

A. Thomas Franklin Colvin. 

Q. Where do you live. Mr. Colvin? 

A. 1503 44th Street. Northwest. 

115 Q. What is your occupation? 

A. Auditor. 

Q. With what organization? 

A. The Income Tax Unit. Bureau of Internal Revenue. 

Q. Mr. Colvin, where the words “Army & Navy” are part of the 
corporate or trade name of the store what do they mean to you? 

A. To answer what they mean to me- 

Q. Used in that particular connection. 

A. Would be to recite what I had first heard with respect to their 
use. When the stores. Army & Navy stores, appeared in the city—I 
wouldn't say at the exact time they appeared but at a later time when 
I heard someone speaking of them—they referred to the fact that 
they carried goods which had been purchased of a type that could 
be termed “Armv & Navv goods.” 

Q. Purchased where? 

A. From the salme concerns that the Army and Navy got their 
goods, or possibly from the Army and Navy surplus. 

Q. Is that stated as your belief? 

A. Well, no: I can't sav it is mv belief, because I don't know. I 

# V V 7 

have thought the matter over. Now. when I first saw the stores it 
was last year that I gave attention to what was on display, and I 
saw some evidence of goods which appeared to be Army or Navy 
goods. 

Q. Mr. Colvin, have vou ever made anv purchases in those 

116 stores? 

A. Yes. 

Q. Did vou expect to find lower prices? 

A. Yes/ 

Q. Better quality merchandise? 

A. Yes. 

Q. Did you expect to get Army or Navy surplus, refuse or salvage 
goods? 

A. Yes. 

Q. That is all. 

117 Mr. Teu. Mr. Quilter, will you come around and be sworn? 

Thomas F. Quilter was thereupon called as a witness for the 
Commission, and having been first duly sworn, testified as follows: 

Direct examination bv Mr. Teu: 

Q. State your full name, please. 

A. Thomas F. Quilter. 
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Q. Where do you live. Mr. Quilter? 

A. 8616 Colesville Road. Silver Spring, Maryland. 

Q. What is your occupation ? 

A. Foreman Plumber. National Park Service. Interior depart¬ 
ment. 

Q. Mr. Quilter, what do the words “Army & Navy" mean to you 
when they are part of a store’s name ? 

A. Well. I am under the impression, from anything like that, that 
they buy stuff from the Army and Navy, surplus and condemned 
supplies of the Army and Navy. _ ! 

Q. Have you ever made any purchases at any Army & Nav\j store? 
A. Yes; I have. | 

Q. Did you expect to find lower prices? I 

Mr. Stein. I object, as a leading question, may it please Your 
Honor. | 

Examiner Addison. I will be glad if you would let 

118 the witness frame his answers, rather than lead him. j 

By Mr. Teu : I 

Q. What quality of merchandise did you expect to find there ? 

A. I bought a pair of shoes there one time, and I neveri bought 
anvthing more since. That has been some vears ago. j 

Q. Did you believe at the time you went into those stores- 

Examiner Addison. That is going to be the same objectionj. If we 
can have the record free from leading. I will certainly be glad. 

By Mr. Teu: | 

Q. You said, Mr. Quilter, that you had made purchases at Army & 
Navy stores. I 

A. Yes. sir. j 

Q. Will you state what persuaded you to go into those ^tores to 
make those purchases? j 

A. Well, I thought I was getting it at less than the prevailing 
price by buying from the surplus of the Army and Navy. 

Mr. Teu. That is all. Take the witness. I 

Cross examination by Mr. Stein : J 

Q. Mr. Quilter, what is your occupation? j 

A. Foreman plumber. 

Q. And are you employed by the United States Government? 

A. Yes, sir. ~ l 

Q. In what capacity? 

119 A. As foreman plumber, in the Munitions Building. 

Q. How long have you been so employed ? 

A. Well, I have been employed for very near six years as foreman, 
but I have been there as a plumber and foreman plumber ajltogether 
very near IT years. j 

Q. And where do you live, Mr. Quilter? 

A. No. 8616 Colesville Road, Silver Spring, Maryland. 

Q. When did you commence dealing in Army & Navy stores ? 

A. I don’t recall but one purchase, and that some years ago. 

Q. You made one purchase in an Army & Navy store? 

A. That is as far as I can remember; yes. 

Q. Do you remember which store that was? j 
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A. I don't know. It was down near D Street, around that some 
place. 

Q. How many years ago ? 

A. That is over 15 years ago. 

Q. You made one purchase about 15 years ago? 

A. Yes; that is as far as I know. 

Q. And you have never made any purchases in an Army & Navy 
store after that ? 

A. No. 

Q. I)o you have any prejudice against an Army & Navy store? 

A. No. sir. 

Q. What made you stop buying in an Army & Navy store? 

A. Well, that purchase didn’t pan out so very good, so that 

120 is the reason I didn’t buy any more. 

Q. You were disappointed" in that one purchase? 

A. Yes. sir. 

Q. And that discouraged you from having any further dealings 
in anv Armv & Navy stores? 

A. Tes, sir. 

Q. That has been the extent of your experience with Army & 
Navy stores; is that right ? 

A. Yes, sir. 

Mr. Stein. That is all. 

Mr. Teu. Charles Nelson, come around and be sworn. 

Charles Nelson was thereupon called as a witness for the Com¬ 
mission. and having been first duly sworn, testified as follows: 

Direct examination by Mr. Teu : 

Q. What is your full name ? 

A. Charles Nelson. 

Q. Where do you live? 

A. 1434 D Street Northeast. 

Q. What is your occupation ? 

A. Mechanic. 

Q. Where? 

A. Pullman Company. 

Q. What does the word “Army & Navy Store’’ mean to you, 

121 Mr. Nelson ? 

Mr. Stein. I object to that. W T hat the word “Army & 
Navy’’ would mean to a mechanic, as in the case of the present 
witness, and what it would mean in the mind of a man who is in 
the business of conducting Army & Navy stores would be two dif¬ 
ferent things. If this gentleman is asked to give a definition of a 
technical term “Army & Navy Trading Store”, I say that he is 
highly inefficient apd has not been qualified to so testify. 

Examiner Addison. Our main concern here is to find out what the 
term means to the public. He is a member of the public. The 
answer will be received over objection and exception noted. 

Mr. Stein. I note exception. 

By Mr. Teu : 

Q. What does the phrase “Army & Navy Store” mean to you? 

A. It means handles Army and Navy stuff. 
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Q. Have you ever made any purchases in those stores? 

A. Once. 

Q. What caused you to go into these stores? 

A. Well, I was passing down there. I didn’t go to the Army & 
Navy store to get anything, but I was passing D Street ahd seeing 
something in there that they had, and I bought a cot, a folding cot. 
I didn’t go there specially. 

Mr. Teu. That is all. Take the witness. 

122 Cross examination by Mr. Stein: 

Q. When did you first observe the Army & Navy stores? 

A. Well, I guess it has been about eight or nine years jigo. 

Q. About eight or nine vears ago? 

A. xes. 

Q. How did you happen to observe it? 

A. Well, I was passing down D Street, and I generally deal down 
there at the music store, and I was passing by the store and saw 
that cot in there. 

Q. You saw that cot? 

A. I saw a lot of them. 

Q. And you bought a cot? 

A. Yes. 

Q. When you bought that cot did you believe that you were 
getting an Army or Navv cot? 

A. I couldn’t sav. 

Q. What? 

A. I was getting it from an Army & Navy store. I couldn’t say. 
Q. Does the Navy have cots? 

A. No; I have been in the Navv. I know they don’t have cots. 
Q. Does the Army have cots? 

A. I suppose the Army does have cots. 

Q. You sav you were in the Navv? 

123 A. Yes. 

Q. By looking at the cot that you purchased in the Army 
& Navy store eight vears ago, did you believe that vou were getting 
an Army cot? 

A. No. 

Q. You knew vou were not getting an Army cot, didn’t vou ? 

A. Yes. 

Q. So you were not misled bv the name “Army & Navv” at that 
time? 

A. No. 

Q. I say, vou were not confused by the name “Army Navy” at 
that time, when vou made that purchase ? 

A. No. 

Q. You knew what you were getting? 

A. Yes. 

Q. And you knew you were not getting an Army & Navy article? 
A. Yes. 

Mr. Teu. That is all. 

Mr. Pfeffer. No questions. I am satisfied with that. 

Mr. Teu. Mr. Hair, come around and be sworn. 
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John Robert Hair was thereupon called as a witness for the 
Commission, and having been first duly sworn, testified as 
follows: 

124 Direct examination by Mr. Bradley: 

Q. State your name. 

A. John Robert Hair. 

Q. Where do you reside, Mr. Hair? 

A. 1422 Taylor Street Northwest. 

Q. Where are you employed? 

A. I am employed by Julius Garfinckel and Company. 

Q. How long have 1 you been connected with merchandising estab¬ 
lishments ? 

A. Well, as commercial salesman about three years; I would say 
about three years. That is in clothing or equipment. But there 
was quite a little experience with foodstuffs. 

Q. How long have you been connected with merchandising estab¬ 
lishments in any capacity? 

A. I would sav about three vears and six months. That is on 

_ v %» 

this clothing onlv. 

Q. I said in any capacity. 

A. About seven years. 

Q . You were formerlv a member of the United States Navv, were 

%/ j 

you not ? 

A. Yes. sir. 

Q. I will ask you to state whether or not it is your experience, 
from your knowledge of merchandising and of the purchasing pub¬ 
lic, that the use of the words- 

125 Mr. Stein. I object to the question. It is going to be lead¬ 
ing and it will contain the answer. Let him state what his 
experience is. not “Can you from your experience”, or u Would you 
find so and so to be a fact V' It carries the answer with it. I think 
the witness should be permitted to explain what his experience has 
been and then state from that. 

Mr. Bradley. I submit Your Honor, that I have a right to com¬ 
plete my question before objection is entered. 

Examiner Addison. Read the question. 

(The pending uncompleted question was read as above recorded.) 
(There was discussion off the record.) 

By Mr. Bradley: 

Q. Then I will try to state it this way: What is'your experience 
of the impression gained by the purchasing public by virtue of the 
display or use of the words 44 Army & Navy ’ in connection with a 
corporate name of a store, as to the nature of the goods to be sold 
therein ? 

Mr. Pfeffer. I object to that, Your Honor, for the simple reason 
that if he is going to testify as to the opinion of the public, the base 
should be laid in order to qualify him as an expert. Let him testify 
what his experience is. 

Examiner Addison. He has already done that. 

Mr. Pfeffer. No: he has not. He has not made anv answers 
at all. 
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126 (Discussion off the record.) 

Examiner Addison. The answer will be received bver ob¬ 
jection and exception noted. 

Mr. Bradley. Read the question. 

(The pending question was read as above recorded.) 

By Examiner Addison : 

Q. Have your duties in the period in regard to which you have 
testified here given you an opportunity to observe customers using 
the term “Army & Navy”, “Army & Navy Store”? 

A. You have got me so much confused. I can make a litjtle state¬ 
ment, in regards to my business about handling any clothing or 
equipment ; it was just as you might say an order taker. That is, I 
went and sold representing the factory. 

Q.. Has the term “Army & Navy Store” been discussedl between 
you and customers in the normal course of your dealings with cus¬ 
tomers over the counter ? 

A. No; not in a grocery store. No; not in that way; no.! sir. 

Q. Or with Garfinckel ? 

A. No, sir. 

Mr. Pff.ffer. That is what I objected to. 

Examiner Addison. It seems to me the objection is well tjiken, and 
it is sustained. 

By Mr. Bradley : 

Q. You have, as you related, been engaged in some business con¬ 
nection with merchandising for seven years or more; is that 

127 correct ? 

A. Yes sir. 

Q. Are you then familiar with the general temperament and de¬ 
sires and reactions of the purchasing public as a whole? 

A. Well, I would say yes; as far as the dealings I have had with 
them, ves sir. 

Mr. Bradley. Your Honor. I submit that qualifies him. 

Mr. Pfeffer. I don’t believe it does, Your Honor. 

(Discussion off the record.) 

The Witness. I meant by that that I don’t mean people coming 
in to buv groceries and clothing. That is what I meant. It has 
been discussed, but never in that industry. 

(Portions of the previous record were read.) 

By Examiner Addison: 

Q. In your experience in selling over the counter or [otherwise, 
have you discussed with your customers Army and Nav}| stocks or 
displays ? 

A. 5s o sir. 

Examiner Addison. It seems to me the objection is well taken. 

Mr. Teu. Exception. Your Honor. 

Examiner Addison. Exception noted. 

By Mr. Bradley: j 

128 Q. Mr. Hair, as a member of the general publijc—and by 
that of course I include the purchasing public—what impres¬ 
sion is gained by you in your individual capacity by the use of the 
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term “Army & Navy" in connection with the corporate name of any 
store, as to the nature of goods oiler in such store for sale? 

A. Well, that I could go in there and purchase articles that had 
been bought up in sales. Of course, it would not be the last war 
back, cast-off articles, but I could buy something that would come 
up to about the standard and specifications as the Government ex¬ 
pects on any articles that they buy through contract. 

Q. Upon\seeing the term “Army & Navy" used in connection with 
the name of some corporate store or some incorporated store, do you 
or not believe that- 

Mr. Stein. I object to that. 

Mr. Pfeffer. That is objected to. Your Honor. I don’t want to 
get the question in the record, for the simple reason that it directs 
the answer. If he wants to ask him the question “What impression 
have you gotten at the time you purchased these goods?” that would 
be admissible. 

Examiner Addison. I certainly appeal to counsel again to make 
an effort to avoid the objection as leading. 

Mr. Bradley. I withdraw it. Your Honor. I suppose it was 
irregular. 

Bv Mr. Bradley: 

129 Q. What do you surmise upon seeing such a display in 
connection with a corporate name with reference to the source 

of the goods or merchandise which can be purchased in such store? 

Mr. Stein. I object to the question, may it please the Court. It is 
a question of what he surmises. You can ask him what his impres¬ 
sion may be. but what he surmises, no. He may have a secret notion 
that is not possessed by the entire public. We would not want any¬ 
thing like that. 

Examiner Addison. In substance, the question is interpreted by 
the Examiner to mean: What is vour understanding of the term 
“Army & Navy” as applied to a retail store? 

Mr. Bradley. Yes. sir: the origin of the goods. 

Examiner Addison. The answer will be received over objection 
and exception noted. Hadn’t you better change the word “surmise” 
to “understand” ? 

By Mr. Bradley : 

Q. Yes. sir. What is your understanding—and then the rest of 
the question? 

A. It would lead me to think I could buy the same merchandise 
here that I had issued to me, that was manufactured after going 
through specifications that the Government required. 

Q. Mr. Witness, what is your experience gained from actual knowl¬ 
edge as to a comparison between the quality and cost of goods pur¬ 
chased from the Army or the Navy Departments, as compared with 
goods purchased in the ordinary course of trade ? 

130 Mr. Pfeffer. That is objected to, Your Honor, on the 
ground, what experience has he got as to purchases from the 

United States Army or Navy? 

Mr. Bradley. A member of the purchasing public, Your Honor. 

Mr. Pfeffer. The fact you are a member ot the purchasing public 
does not mean that you have any experience as to purchases direct 
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from the United States Army or Navy. And how is he jgoing to 
draw a comparison between them when he has not testified that he 
has purchased anything from the Army or the Navy? 

(Discussion off the record.) 

Bv Examiner Addison : 

Q. Have you ever bought any Army or Navy goods from the 

Government or Armv or Navy? 

%/ # 

A. About twenty years; yes. sir. 

Mr. Stein. Then I object to the question for this reason, Your 
Ho nor: Of course, the complaint that was filed in these proceedings 
is supposed to be a chart and compass to the nature of the inquiry. 
There is nothing in the complaint filed against the respondent which 
would indicate that we are charged with selling inferior m^chandise 
or merchandise of an inferior quality to that handled or purchased 
by the Government, the only charge or complaint being that we are 
selling merchandise that is consumed by the public qnder the 

131 banner of Army & Navy; that the public may be confused that 
thev are buving Armv and Navv goods when in fact they are 

not buying Army and Navy goods. The private goods may be of 
superior qualitv to that handled bv the Armv or Navy. It mav be 
inferior, or it may be of equal quality. 

But the point I make is this, that we are not charged with selling 
inferior merchandise. 

Examiner Addison. This question goes to the Army and Navy goods 
themselves. 

Mr. Stein. No. Read the question. 

(The pending question was read as above recorded.) 

Mr. Stein. We are not charged with that. 

Examiner Addison. The answer will be received over objection 
and exception noted, although the Examiner does not feel free from 
doubt. 

Mr. Pfeffer. One more minute, Your Honor. This man has just 
testified as qualifying himself to answer the question as Your Honor 
properly asked him. He has qualified himself in order to draw this 
comparison by stating that about 20 years ago he made a purchase- 

Bv Mr. Pfeffer : 

V 

Q. How long ago did you make this purchase ? 

A. I have made purchases for 20 years from the Government. 

Q. When was the last purchase that you made ? 

A. About 1919. 

132 Q. That is about 16 years ago? 

A. Yes, sir. [ 

Q. You have not made any purchases since? 

A. No, sir. 

Mr. Pfeffer. I submit, Your Honor, that if a man c^in draw a 
comparison between that question by having made a comparison, 
rather a purchase, on one hand, about 16 years ago, he Certainly is 
not qualified by abstaining from making any purchases during a 
period of 16 years from answering that question. Certainly times 
do change; qualify of materials changes. The same materials that 
were in the Army 16 years ago are not there today, anO the same 
materials that were in "the Army & Navy stores 16 years ^go are not 
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there today. How can he possibly answer that question in a proper 
manner ? 

Examiner Addison 1 . It would go to nothing but that time. 

Bv Mr. Pfeffer : 

%/ 

Q. Are you comparing this with a purchase that you made in the 
Army & Xaw store 16 years ago also? 

A. Xo. sir. 

Q. When did you make those purchases? 

A. About the first of last December. 

Mr. Pfeffer. He certainly cannot draw a comparison of a pur¬ 
chase of an article that he made six or seven months ago or eight 

133 months ago. with a purchase that he made from the United 
States Army 16 years ago. 

Examiner Addison. That would be well taken. 

Mr. Pfeffer. Am I sustained in my objection. Your Honor? He 
cannot draw any comparison there. It is of absolutely no value 
whatsoever in the proceeding. I mean the question is absolutely 
improper. How can a man make a comparison? 

(Discussion off the record.) 

Examiner Addison. The answer will be received over objection; 
exception noted. 

Mr. Pfeffer. Exception. 

Mr. Bradley. Will you read the question now? 

(The Shorthand Reporter read the pending question.) 

The Witness. Well. I want to make a statement in this way. that 
what I have bought at the Army & Xavy store was not Government 
stuff. It was not parts of uniforms or anything else. 

Mr. Pfeffer. We cannot hear you. 

The Witness. I say it was not parts or anything specified by the 
Government : that is. what I bought at the store here last December. 
So I could not form a comparison with that article with any Govern¬ 
ment article. 

Bv Examiner Addison : 

Q. When you made this purchase from the Government. I think 
you said twenty years ago? 

134 A. I left ih 192*2. It was about 1919 or '20 when I bought 
uniforms and wore them out. In fact. *1 have got some of them 

yet. The purchase I think was around 1919 after the Armistice was 
signed. But I didn't want to get anyone misled that I went over 
there- 

Q. What are the facts in regard to the price you paid for that 
buying it as you did and the price you had to pay buying it from 
some other channel? 

Mr. Bradley. That is the idea exactly, as to the price and the 
quality, a comparison. 

A. The article I was looking for—I went first into a furnishing 
place up there- 

(Discussion off the record.) 

Bv Mr. Bradley: 

•/ 

Q. Mr. Witness, did you expect when you dealt with any corpora¬ 
tion or store which used as a part of its name the words “Army & 
Xaw - 
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Mr. Stein. I must object. | 

Q. (Continued.) Did you expect any particular quality ^>f goods? 

Mr. Stein. That is a leading question. 

A. No; I could not compare one with the other and you [could not 
mislead me in that wav; no. sir. 

V / # 

Q. What did you expect as a member of the purchasing public 
to receive as a matter of quality for the amount >vhich you 

135 proposed to expend in such a store, as compared with items 
purchased which had their origin in ordinary commerce ? 

Mr. Stein. I renew my objection, for the reason that we are not 
charged with selling merchandise of any standard quality. We are 
only charged with selling merchandise under the banner q'f Army & 
Navy. That is misleading, as the claim is, to the public*! If he is 
attempting to draw a distinction in quality of merchandise sold by 
the Armv & Navv stores and the qualitv of merchandise handled bv 
the Government, I say it is irrelevant and incompetent. 

Examiner Addison. The same ruling will be made there that was 
before. That is, the answer will be received over ! objection. 
Exception noted. | 

Mr. Pfeffer. If Your Honor please. I will object to tlie question 
on the ground that the witness has materially alreadv answered that 
question by no in the previous question. It is nothing but a duplicate 
question, and he has already given the answer to it. 

Examiner Addison. He answered on one particular phjase. Read 
that, please. | 

(The record was read by the Shorthand Reporter.) ! 

Examiner Addison. The answer will be received over objection and 
exception noted, though I suspect it may be well taken. 

Bv Mr. Bradley : 

Q. Will you answer the question ? 

136 A. Will you repeat it? 

(The pending question was read by the Shorthandj Reporter.) 

A. (Continued.) “Army & Navy” refers to our Government. Any¬ 
thing that has got “Army & Navy” over it means, in my opinion, I 
could get most anything out of that store that I could gdt from any 
issuing room on board ship or any quartermaster department in the 
Army camp. 

Mr. Pfeffer. I object to that. It is not responsive. | 

The Witness. It would mislead me to think that aimfav. 

Mr. Pfeffer. I move that it be stricken from the record. 

(Discussion off the record.) 

Examiner Addison. The answer will be allowed to stand over 
objection; exception noted. | 

By Mr. Bradley : I 

Q. Is the quality of material secured from those ship service stores 
and quartermaster corps in the Navy and Armv respectivelv good or 
bad? 

A. Good. 

Mr. Bradley. Your witness. 

Cross-examination by Mr. Stein: 

Q. Mr. Hair, were vou ever in the service of the Army or 
Navy ? | 
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A. Navy; yes. sir. 

Q. How long were you in the Navy? 

A. Well. I was 20 years in the regular service, and 10 years in the 
reserve, and I am retired now with 30 years service. 

Q. What branch of the Navy were you in? 

A. As a chief petty officer in the gunnery department. 

Q. Were you in that department that entire period of time? 

A. Yes. sir. 

Q. And since you have been retired you say you have engaged in 
the mercantile line? 

A. Well, off and on. ves. sir. 

x * 

Q. In what capacity ? 

A. I was salesman, commercial salesman. 

Mr. Tee. Your Honor. I submit that is all in the record, and why 


go over 


it 


By Mr. Stein : 

Q. And what character of merchandise have you handled since 
you have been out ? 

A. In this building as a bookkeeper quite a while, handling offi¬ 
cers* uniforms, and with Key & Taylor, and from there I went—— 
Mr. Bradley. Your Honor. I want to interpose an objec- 

138 tion here for the sake of the record. We did offer this witness 
because of his knowledge of merchandising, and upon objec¬ 
tion to his qualifications, which objection was sustained, we with¬ 
drew him in his capacity as being connected with the mercantile 
world and offered him as a member of the general purchasing public. 
So that is not in proper cross of anything that now stands in the 
record. 

Mr. Stein. Of course. I am cross examining the witness. 

Mr. Tec. It must be proper cross-examination. 

Mr. Stein. Counsel did lead a line of questions relative to the 
mams experience. Objection had been made to a certain question, 
and then he reverted. He says “you as a member of the public”; 
but by asking that question he did not say he was no longer an expert, 
in the other lines. He just merely dropped that line of inquiry for 
the time being and put it up to him as a member of the public. 
Now. surely I have a right to ask the gentleman what his business 
is. what he is doing—that was brought out on direct—in order that 

the inquirer may know the nature- 

Examiner Addison. Does counsel now concede that the man is not- 
called as an expert in any sense? 

Mr. Bradley. Exactly. 

Mr. Stein. I am not going to qualify him as an expert. 

139 Mr. Bradley. Then it is not in proper cross. Your Honor. 
Mr. Stein. I think we should know what the man does 


know. 

Examiner Addison. There is no question unanswered now, is 
there ? 


(The last question and answer were read as above recorded.) 

The Witness. To the Alligator Clothing Company, St. Louis, as 
a factory representative. 

Mr. Stein. That is what was objected to. Wait a minute; let us 
<ret a ruling. 
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Examiner Addison. The answer will be received over Objection. 
Exception noted. 

By Mr. Stein : 

Q. And you say you are now employed by Garfinckel ? 

A. Yes, sir. 

Q. In what capacity? 

A. Night guard. 

Q. N ow, Mr. Hair, have you purchased merchandise at ^ny time 
from any Army & Navy store in the District of Columbia? 

A. Yes. sir. 

Q. When? 

A. Well, the last purchase I made was last early in Decenjber after 
I had taken the job I have now. 

Q. Where did you make that purchase? 

140 A. At the corner of D and Stli Street. 

Q. What did you go in there to buy ? 

A. A pair of light shoes i wanted to wear at night. 

Q. A pair of light shoes? 

A. Yes, sir. 

Q. Did you see the shoes that you desired? 

A. Yes, sir. 

Q. And you made the purchase? 

A. Yes. sir. 

Q . Did vou <ro in there to buv Government shoes? 

%/ •/ 

A. No, sir. 

Q. You purchased what vou intended to buv; is that right? 

A. That is right. 

Q. You were not in any way misled or deceived in your 
A. No, sir. 

Q. That you were getting Government goods? 

A. Not in that case; no, sir. 

Q. You knew what you wanted and you purchased 
wanted ?. 

A. Yes, sir. 

Q. And the merchandise was handed over to you, 
wanted ? 

A. That is right. 

Q. What did you expect to find in an Army & Navy store? 
141 A. Well, it seems to me as though you can find 
anything else you want. 

Q. What say? 

A. Of course, you can find metals or uniforms or anything like 
that, according to the window display. You can see tjie French 
decorations. These young Marines at the hospital oven* here can 
come over and get them and strut their stuff as Argonne heroes, and 
they had not been in the service but a few years. Tfiat is my 
objection. 

Q. I didn't ask you that question. You went in there to buy a 
pair of civilian shoes ? 

A. Yes, but you asked- 

Q. Just answer my question and we will get along better. And 
you bought the civilian shoes. Now, the store" which you Visited last 

63577—36-6 
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December where you made this purchase, what articles of merchan¬ 
dise did you observe there on sale? 

A. Oh" I couldn’t remember everything. 

Q. As near as you can ? 

A. Well, I saw khaki colored blankets. 

Q. Was that Government goods? 

A. I couldn’t say for sure; no. because it was not marked on the— 
it looked like them, but it was not specified what it was. 

Q. What else? 

A. Well, I didn’t notice anything else that is in reference 

142 to Government. I was not looking for it. 

Q. You knew that an Armv & Navy store handled most 
anything in the line of clothing: isn’t that so ? 

A. Yes. 

Q. Civilian or military? 

A. Well now. yes. Before I had bought paint from them, but I 
don’t know whether they handle at them now. It is mostly clothing. 

Q. Have you seen some of them handle liquor now? 

A. No. sir. 

Q. You have never observed an Army & Navy store selling liquor? 

A. No. sir. 

Q. You stated on vour direct examination that when vou visited 
an Army or Navy store you expected to find certain things. When 
you used the term “Army & Navy” or “Army & Navy Store” in that 
capacitv did vou mean the Armv & Navy store where vou bought 
your shoes? 

A. Yes. Or any Army & Navy—or any Army and Navy jewelry 
store. 

Q. You say you expected to find what in one of those Army & 
Navy stores? 

A. Most any equipment that the Army and Navy would use. 

Q. Then why did you go in that store to buy a pair of civilian 
shoes? 

143 A. Because it is the shoes I liked, to tell you the truth. 

Q. So you did know at that time that they were handling 
stuff other than Army and Navy goods? 

A. Oh. ves. Yes. indeed. 

Q. What did you mean when you stated on your direct examina¬ 
tion that you expected to find in the Army store merchandise that 
was handled exclusively or solely by the Government or Government 
goods ? 

A. I don’t recall if I worded it just exactly that wav. 

Q. What did you say? 

A. That one would expect, or I would expect if I was ignorant cf 
the fact. 

Q. But I am asking about you. Are you ignorant of the fact or 
have you knowledge of the fact? 

A. Well, in what way again, please? Would you repeat that? 

Q. You used the word “mislead.” Do you remember using that 
word “mislead” on your direct examination ? 

A. Well, yes; I believe I said it would be misleading. 

Q. Was if ever misleading to vou ? 
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A. Not in that case, no sir. 

Q. Was it ever misleading to you? 

A. No. It never attracted me in there, because I was pretty well 
initiated before I started. I knowed what I was leading up to. 

Q. Would you want this record to show that you were in 

144 any way misled by the use of the term “Army & Na vy Store”? 

A. I don’t know that I would want to say it just in that way. 
I don’t think it should be used by anybody. 

Q. I am not asking what you opinion is. The Court Iwill decide 
that. 

A. It did not mislead me, no sir. 

Q. But in your experience you have never been misled by the 
use of the term “Army & Navy Stores”? 

A. No, sir, not at all. Not mislead in that wav. no. siir. 

Cross examination bv Mr. Pfeffer : 

~ | 

Q. Mr. Hair, in direct examination you testified as to [the quality 
of goods that you would expect in these Army & Navy stores, and 
you testified you would expect the same type of goods that were 
issued from a Navy boat or a Navy shop, from the Nkvy stores: 
is that right? 

A. That is right. 

Q. When was the last time when you made a purchase of Army 

& Navv "oods? 

*/ 

A. In the Army & Navy stores? 

Q. No, no; from the United States Government. 

A. That would be around about 1919 after the Armistice. That 
is direct from the Navy supply. You see, we didn't buy all our 
uniforms there. 

Q. Direct from the Navy supply? 

145 A. Yes, sir. It was mostlv underwear and sockfe. 

Q. What did you buy? 

A. Underwear and socks is about all, because we had our uniforms 
made outside by civilian tailors. 

Q. What did you buy; how many? 

A. Maybe one or two suits of underwear and about half a dozen 
pairs of socks. I don’t just recall. 

Q. And when was the last time that you made a purchase ? That 
was around 1919? 

A. Around about that, ves. sir. 

Q. When was the last time that you made a purchase in any Army 
or Navy store which was run by a private corporation or an 
individual? 

A. That was early last December. 

Q. December 1934? 

A. Yes, sir. 

Q. When you were testifying as to the quality of goods sold by 
these Army & Navy stores you were drawing a comparison between 
goods that you had purchased direct from tne United States Army 
or United States Navy in 1919 and goods that you had purchased 
from an Army & Navy store run by an individual or a Corporation 
which you had purchased in 1934; is that right? 

A. No, sir. 
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Q. What were you drawing your conclusion from, your 

146 comparison ? 

A. My comparison on what? 

Q. As to the goods; as to the goods sold by these individual stores 
who operate under the name of Army & Navy, and as to the goods 
sold by the United States Government or the United States Army or 
Navy? 

Examiner Addison. I doubt that that question is proper. 

Mr. Pfeffer. I would like to know what he drew’ his comparison 
on. 

Examiner Addison. Well, did he draw one? 

The Witness. I didn’t draw any. 

Mr. Pfeffer. The answer there was that he would expect the same 
type of goods in these privately owned stores as he would expect 
to l>e issued from the ship store on board one of these boats. 

Bv Mr. Pfeffer: 

Q. Have you made any purchases from any of these ship stores 
following 1919? 

A. No. sir. 

Q. In other words, the last purchase that you made from the 
United States Armv or the Navv or from the Government as to 

t< # V 

anv of these goods w*as m 1919? 

% *\^ * ** 
i es. sir. 

Q. And your last purchase from any one of these privately 

147 operated stores or corporate stores operating under the name 
of Armv & Navv w*as in December 1934? 

%r %• 

A. Yes, sir. 

Q. Then your comparison surely was drawn as between your last 
purchase that you made, last or any prior purchase that you made, 
prior or in 1919, and as to your last purchase made from these 
privately operated or corporate stores in 1934 in December; is that 
right ? 

A. What I bought could not be worn in the Army or the Navy, 
what I bought in December. It is a different article altogether! 
It could not be worn, because it could not come up to any standard 
of regulation. 

Q. In other words, the goods that you bought in these Army & 
Navy stores in December 1934, or prior to December 1934, were not 
handled bv the Armv or the Navy: is that right? 

A. That is correct; except prior to that, paint. I bought paint: 
yes. That was around 19*23 or ? 24. That was also w*ar issue. I 
bought that on Pennsylvania Avenue w*hen they had a store down 
there at 10th and the Avenue. 

Q. In other words, outside of this paint when you went into any 
one of these stores you knew* that you were buying goods or material's 
that did not come from the United States Army or the United States 
Navy; is that right ? 

A. What I purchased; yes, sir. 

Q. Now, as to this paint that you purchased, when you 

148 walked into these stores did you expect to buy any paint which 
came from the Army or the Navy? 

A. It was advertised as such: ves, sir. 
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Q. Did you get that? 

A. Well, as far as I know, I did. It was a good article. 

Q. Then you were absolutely satisfied with the quality] and the 
price of this article? 

A. Yes, sir. 

Q. And as far as you know, to the best of your knowledge, that 
paint came from the United States Army or the United Statjes Navy ? 

A. In 1923 or 4; yes, sir. 

Redirect examination by Mr. Bradley: 

Q. Mr. Witness, during your 20 years in the Navy did you ever 
receive anything of Navy issue of poor quality? 

A. Not as I recollect; no. sir. 


By Mr. Teu : 

Q. One question, Mr. Hair: You served 20 years in tjhe Navy. 
During that time was there any material change in th^ uniform 
quality of the goods issued to men of the Navy, any change of a 
major type in the quality of goods, or was it consistent from year 
to year? 

Mr. Pfeffer. As to what years? I mean until what year? 
149 Mr. Bradley. The 20 vears he was in the Navv. j 
Mr. Pfeffer. I want to know until what year. 

Mr. Bradley. Ask the witness. 

Mr. Pfeffer. If there has been a change since, he would not know 
about it. 

A. If there was a change in specifications it is pretty hard for 
anyone to really answer truthfullv. 

By Mr. Teu : 


Q. I am not asking as to the change. Was there a prettjy uniform 
quality from the time you went into the Navy until you! were dis¬ 
charged, of the goods issued to the men of the Navy ? ! Wa^ the 
quality pretty uniform? 

A. The quality was always good except during the w^r some of 
the uniforms would turn purple or sunkissed or something}. We had 
to manufacture them hurriedly. They didn't go through much 
quality specifications. 

Mr." Teu. That is all. 


Recross examination by Mr. Pfeffer: 

Q. In other words, Mr. Hair, at times did the uniforms or any 
other material, if you have the knowledge, that the United States 
Army or Navy handled, turn bad ? 

A. Well, it did during the war; yes, sir. 

Mr. Pfeffer. All right; that is all. 

Bv Examiner Addison: 

150 Q. Did you locate the store that you bought [that paint 
from? 

A. That was on 10th and Pennsylvania Avenue. Th^t is where 
they have put up the new building. That was 1923 or 4. I don’t 
just exactly remember the year. 

(The witness was excused.) 

Mr. Teu. Mr. Levy, will you come around and be sworn? 
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Myer Levy was thereupon called as a witness for the Commission,, 
and having been first duly sworn, testified as follows: 

Direct examination bv Mr. Tet: 

Q. Mr. Levy, what is your full name? 

A. Mver Lew. 

%/ %/ m 

Q. Where do you live ? 

A. 3019 M Street. Northwest. 

Q. What is your occupation? 

A. Merchant. 

Q. What is the location of your mercantile establishment? 

A. I sell gents' furnishings. 

Q. No; where is it located? 

A. Oh. 3019 M Street. 

Q. Tell us in as much detail as you can the general stock of mer¬ 
chandise that you earn 7 . 

A. Well, I> carry everything—shoes, overalls, pants, shirts, 

151 underwear. 

Q. You do carry a general line of working men’s clothing? 
A. That is it. 

Q. How long have vou been in business, Mr. Lew ? 

A. I have been in business since 1905. 

Q. Have vou at any time during that period ever sold Army or 
Navy goods? 

A. Well, at war-time I used to buy some shoes and salvage, yes; 
second-handed shoes. 

Q. They were salvaged shoes that had been- 

A. Condemned. 

Q. Damaged or repaired? 

A. Yes, repaired. 

Q. Whv did vou ston dealing in Armv and Navv goods? 

* % « 1 V * _ » B 

A. Well, there was no more on the market, so I stopped dealing. 
Couldn't get anv more. 

Q. Couldn't get anv more? 

A. No. 

Q. What was the quality of the goods that, you purchased from 
the Armv and Navv at the time that vou dealt in Armv and Navy 
goods ? 

A. I tell vou, I used to buv some riding breeches. 

Q. I say, what was the quality ? 

A. What do you mean, the quality ? 

Q. I say, what was the quality of the goods purchased at 

152 the Army and Navy at the time you sold Army and Navy- 
goods? Was it good, bad, indifferent, or what? 

A. Well, there was some good and some bad, you know. 

Q. Taking the stores as a group, what group do you consider 
that you compete with, the low-priced stores, medium, or high? 

A. The low-priced. 

Q. Mr. Levy, have you ever had customers come into your store 
and make any comments as to the quality of goods carried by you 
as compared to those carried by Army <fe Navy stores? 

Mr. Stein. I object to the question; that it would mean hearsay 
evidence. As I stated yesterday, we have no opportunity to cross 
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examine on it. It is not like testifying as to the mental 


capacity 


e said to 
very ma- 


of a person, so that the truth of his statement is not involved. Here 

you have a different situation. What this person may ha^ 

Mr. Levy, if it ; s competent testimony, would have a 

terial bearing upon the question whether or not the public is or is 

not deceived. There is a distinction between testifying for the 

• •> * _ 

man's mental capacity so that you can state what he said, not as to 
the truth of his statement but to get his mental balance. Here you 
have a situation of attempting to admit in evidence strict it hearsay 
testimony which if admitted would redound to the disadvantage of 
the respondent without giving him an opportunity to cros^ examine. 

1 sav it is against every rule of hearsay. 

153 (Discussion off the record.) 

Examiner Addison. The question will be answered over ob¬ 
jection. Exception noted. 

Mr. Teu. Read the question, Mr. Reporter, to Mr. Levy. 

(The pending question was read as above recorded.) 

A. Oh, ves sir. 

✓ «/ 

By Mr. Teu : 

Q. What did he say ? 

A. Well, customers come in- 


Examiner Addison. The same ruling applies. 

A. (Continued.) And say “I can go around to the Army & Navy 
store and buy that cheaper." 

Q. You feel as a result of that you lost trade? 

A. I hope to tell you I lost trade. A dozen overalls 
a dozen. 

Mr. Pfeffer. That is objected to, Your Honor. That 
sponsive. He is going on to explain at what price he sells overalls. 
The Witness. Well, they told me they get them cheaper- 


host $7.50 


is not re- 


Mr. Pfeffer. Let his Honor rule on that point. We are not here 
to take testimony as to prices. 

The Witness. I tell him it is $1.60. He says he can get|tnem for 
$1.45 a pair. 

154 Mr. Pfeffer. I move that that be stricken from the record. 

It is absolutely immaterial. He testified they told!him they 
could be bought cheaper at the Army & Navy store than t|iey could 
at his establishment. Possibly that is the case, but we do| not have 
to have in the record the prices of what he pays a dozen j for them 
and what somebody else pays. Possibly the Army & Navy store 
that buys 4.000 times as much overalls a year as he does.j which in 
competition in the regular course of commerce anyone who buys 
in bulk buys it cheaper. This is not a proceeding to find out who 
can buy something cheaper wholesale and sell it cheaper! and still 
make a profit. I move that that be stricken from the record. He 
has already answered that the discussion concluded by a statement 
that thev could buy it cheaper at the Armv & Xavv stores. There 
is no reason for putting the figures in the record. 

Examiner Addison. Motion denied. 

Mr. Pfeffer. Exception. 

Examiner Addison. Exception noted. 



86 


MYER LEVY 


Bv Mr. Teu: 

mt 

Q. Wliat did they say as to the goods that they could secure at 
Army & Navy stores, that it was from Army & Navy stock or 
what ? What was the comment ? 

A. Tell me they can go in the Army & Navy store and buy it 
cheaper: that is ail. 

Mr. Teu. Take the witness. 

155 Cross examination bv Mr. Stein: 

mJ 

Q. In other words. Mr. Levy, the Army & Navy stores have 
a reputation of selling cheaper than you; is that right? 

A. The customers say that. yes. 

Q. I mean from what you gather from the customers? 

A. I am giving you that from the customer. 

Q. The impression that you got from the customers? 

A. Customers, yes. 

Q.. They are of the opinion that the Army & Navy stores sell 
cheaper than you do: is that right ? 

A. Yes sir. 

Q. Well, as a matter of fact. don’t they? They do sell cheaper 
than you. don't they ? 

A. I don't- know what they sell. I get it from the customers. 

Q. What? 

A. I don’t go down there and find the prices that they sell. I get 
it from the customers. 

Q. Are there some articles which they sell cheaper than you, for 
instance, overalls? 

A. I couldn't tell vou. I don’t know what they sell. I have never 
been in the stores. 

Q. You have never been in the Army & Navy stores? 

A. No. sir: I have no interest to go in the stores. 

Q. It may be true what thev sav: is that right? 

156 A. It might be. I don’t know. 

Mr. Stein. That is all. 

Cross examination by Mr. Pfeffer: 

Q. Mr. Levy, you stated that you purchased articles from the 
United States Armv and Navy at one time. 

A. I used to buy second-hand shoes: yes. sir. 

Q. You also stated that you discontinued your purchases because 
there wasn’t any more sales. 

A. No more sales: no. 

Q. What was the last sale that you attended? 

A. Last sale—I can’t remember; about four years ago, about five 
years ago. ten years ago. I can’t remember. 

Q. How long ago. about ? 

A. I can't remember. 

Q. Did you attend a sale given by Navy in October 1932? 

A. No sir. I didn’t use to buy from there. I used to buy from 
the Government- 

Q. Just answer the question. Did you attend a sale given by the 
Navy in June 1934? 

A. No sir. 

Q. Did you attend a sale given by the Army in 1932? 
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A. I don’t remember. 

Q. What is the approximate date of the last sale that you 
attended ? 

157 A. The last sale I attended was at Fort Mver in 1922. 

Q. 1922 ? 

A. Yes, sir. 

Q. In other words, Mr. Levy, assuming that these sales that 
I have mentioned on these dates are true, these sales that followed 
1922, you have not been attending these sales at all* In oth^r words, 
you are not even trying to buy any Government goods ? 

A. Sure; I used to go to every sale. j 

Q. Why didn't vou go to the sale in 1932. assuming that there was 
one? 

A. Maybe that day I was not able to go. 

Q . Why didn’t vou attend the sale in 1934—same answer? 

A. Maybe I was out of town. 

Q. Why didn’t you attend the sale in 1932 ? 

A. You are asking me foolish questions. 

Q. Answer the question, that is all: Why didn't you attend it ? 

A. You are asking me foolish questions. Supposing! I never 
saw it ? 

Q. In other words, all these sales there was a possibility! that you 
were sick and there is a possibility that you could not dttend the 
sale ? Is that right; is that what you said ? I 

A. Every time I know it I used to go; and if I j didn't, I 
didn’t go. I 

158 Q. Just answer the question. 

Examiner Addison. Aren't we really wasting time ? Does 
that bear on anything pertinent ? f 

Mr. Pefeffer. Yes; I think it does. The Government! is trying 
to get into the record that there is no more Army and Navy goods 

to be had, and hence nobody has absolutely no right- \ 

(Discussion off the record.) ! 

Examiner Addison. All right; go ahead. | 

By Mr. Pfeffer: 

Q. Now, let me ask you this: You say that these customers that 
came in and in these discussions thev said to vou that thev could 

V V 

buy some of the merchandise cheaper at the Army & Navy Stores; 
is that right ? 

A. Yes, sir. 

Q. Did any other customer that you have had at anjy time tell 
you that he could buy it cheaper at any other store? 

A. No, sir; never heard of it yet. First thing—“I cai} always go 
in the Army & Navy store and buv it cheaper.” ! 

Q. Did any of these customers ever tell you that any one of these 
stores was connected with the Lmited States Army or jthe United 
States Navv? 

A. Didn’t tell me nothing about that. 

Q. Did any one of these customers ever tell you that the mer¬ 
chandise that they were purchasing at these Army & Navy 
159 stores came from the United States Army or Ubited States 
Navy? 
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A. Didn't tell me nothing about that. 

Mr. Pfeffer. That is all. Thank vou. 

Mrs. Eva Liber was thereupon called as a witness for the Com¬ 
mission, and. ha vine: been first duly sworn, testified as follows: 

Direct examination bv Mr. Bradley: 

•/ 

Q. State your name, please. 

A. Mrs. Eva Liber. 

Q. And your residence? 

A. 3052 M Street. Northwest. 

Q. What is your occupation ? 

A. Merchant. 

Q. How long have you been engaged in the mercantile business? 

A. About seven or eight vears. 

Q. Are you then familiar with the general temperament and the 
desires and wants of the purchasing public? 

A. Yes, sir. 

Q. I will ask you to state whether or not the use of the words 
“Army & Navy" in connection with the trade name or corporate 
name of any mercantile establishment has to vour knowledge any 
indication to the general public of the nature of the goods which 
may be purchased in such a store. 

A. Yes. 

160 Q. What is the nature of such goods according to public 
impression ? 

A. Well, to my knowledge I haye customers come into mv store 
asking me “Is this the Army & Nayy store?" or “Is this an Army 
& Navy store?" And I would say “Well"- 

Mr. Steix. I renew our objection on the ground of hearsay. 

Examiner Addisox. Objection noted. 

A. (Continued.) And they would look outside and see if it is 
an Army & Nayy store on the sign. I said. “Well, we have every¬ 
thing that the Army & Navy sells, but we haven't got the name on 
it, which is because they don’t sell any more: the Government doesn’t 
sell any more Army & Navy surplus, but the others have still their 
name on it and we don’t." 

Mr. Steix. We renew our objection to this conversation between 
this socalled person and this ladv on the ground it is hearsay. 

A. (Continued.) “But we do have the same merchandise that they 
sell that call themselves Armv & Navy.” 

By Mr. Bradley: 

Q. I will ask you this: To your knowledge does the public be¬ 
lieve that in purchasing Armv & Navy goods—that is, goods of 
Armv and Aaw origin- 

Examiner Addisox. Aren't you going to lead the witness? 

161 Mr. Bradley. I am afraid I am. I will start over. 

By Mr. Bradley: 

Q. What is the opinion of the purchasing public according to your 
experience- 

Mr. Steins I renew my objection, may it please the Court. This 
lady is not in a position to testify for the public. There are two 
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kinds of public so far developed, the purchasing public and the 
business public, those conducting establishments. The best! evidence, 
as I have indicated, would be the purchasing public or members of 
that class, who should be here and let them give their own iippression, 


sav it is 


and not let a merchant give the impression for them. I 
objectionable. The best evidence should be produced. 

Examiner Addison. I would rather hear the complete question first. 

By Mr. Bradley: 


!w origin 


ic as to a 


Q. What is the opinion or belief of the purchasing pub 
comparison of price and value of goods of Army or Naj 
as compared to the price and value of goods secured in thej ordinary 
channels of trade ? 

A. Their belief is—may I say that ? 

Examiner Addison. Yes. 

A. (Continued.) As to my opinion their belief is- 

Mr. Stein. I thought Your Honor was going to rule on the 
admissibility of that. 

162 Examiner Addison. Wait one minute. Is this any different 
from questions that had been formerly ruled on ? 

Mr. Bradley. No, sir; we thrashed that out in the Hair testimony. 

Mr. Stein. I can not say that we had a direct ruling |on it. but 
whether we had or had not, I would like to have the record show at 
this time- 

Examiner Addison. Your objection is in there. 

Mr. Stein. Yes—that the witness as a merchant is expected to 
testify as to the opinion entertained by the purchasing public as 
distinguished from the merchant. I say that the best evidence calls 
for a member of the purchasing public to testify as to what his or 
her opinion may be, and that the merchant should not be expected 
to testify for such person. The best evidence should preyail. 

(Discussion off the record.) 

By Examiner Addison: 

Q. Have you ever heard customers in your store discuss Ithat point 
involved in this question? 

A. Yes, sir. 

Examiner Addison. The answer will be received over objection. 
Exception noted. 

By Mr. Bradley: 

Q. Now answer the question, please, if you recall it. 

A. As to my belief- 

163 Mr. Stein. See; she is getting back to her belief. 

Examiner Stein. Yes. 

The Witness. Well, the way the customers were talking between 
themselves it sounded like they were—that the Army and Navy—the 
name of the Army & Navy was misrepresenting the public, which 
they thought that unless it has the name 44 Army & Navy" it has noth¬ 
ing to do with Armv & Navy merchandise, and no other, and the 
other stores it doesn’t have that. 

Mr. Stein. I object to the answer. 

Mr. Pfeffer. So do I. I want to know how she thought. 
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Bv Examiner Addison : 

Q. Can you give an example of the typical comments the} 7 would 
make? 

A. Well, the first thing they would sav. “Well, this is not an Army 
& Navv.” The Army & Navy sign is not on mv sign, of course. And 
I would say. “No; we haven’t got the name on there because I would 
be mispresenting the public if I did have the name on there.” 

Mr. Stein. I object. It is argumentative. 

Examiner Addison. All that called for was what they had said. 

_ ^ V 

Mr. Stein. I ask that it be stricken out. 

164 Mr. Pfeffer. Not only that. Your Honor. She started off 

by answering the question as to what discussions these cus¬ 
tomers of hers had that were in her place of business, and finally 
ended up by stating conversations that she had with them, which was 
purely argumentative. I submit the whole answer should be stricken. 

Examiner Addison. Motion denied. 

Mr. Pfeffer. Exception. 

Bv Mr. Bradley: 

Q. Answer this question, please: follow it closely: What, from 
your experience with the purchasing public, do they believe as to the 
quality and price of goods secured from the Army & Navy as 
compared- 

Mr. Stein. Renew our objection and exception. 

Examiner Addison. It is understood that the objection applies. 

By Mr. Bradley: 

Q. What is your experience of the belief of the purchasing public 
of the quality and price of goods of Army and Navy origin, that is, 
actually purchased from the Army and Navy Departments, as com¬ 
pared to the price arid quality of goods purchased in the ordinary 
course of trade ? 

A. Well, in the first place, they were thinking they were getting 
Army and Navy goods, and their belief was that they could get them 
cheaper there. 

Mr. Stein. We renew our objection. 

165 Mr. Pfeffer. Same objection. 

Mr. Stein. That the best evidence is not offered; that the 
wdtness is testifying for someone else. She is testifying from her 
mind what she believes the purchasing public believes, drawing one 
conclusion from another without seeing the original source of it. 

Mr. Bradley. Your Honor. I can cure that by just asking this 
question: 

By Mr. Bradley : 

Q. Are you not also a member of the purchasing public yourself? 
Do you not buy things ? 

A. What kind? 

Q. Anything. Do you buy things or not ? 

A. Yes; I do. 

Mr. Pfeffer. I submit she has answered the question “no” and 
“yes.” 
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Examiner Addison. There is no question pending here. If you 
have a motion to strike, I wish you would put it as a niotion. But 
there is no question pending here, and w r e will go ahead. | 

Mr. Bradley. You may take the witness. 

CROSS EXAMINATION 

Q. Mrs. Liber, have you handled in your store everything that 
an Army & Navy store generallv handles? 

A. Not everything. 

166 Q. Well, merchandise of like kind and character? 

A. Yes. I do now, too. 

Q. Do you handle some Government goods? 

A. We have handled Government goods. 

Q. Have you ever made purchases in Army & Navy stores? 

A. Myself? 

Q. Yes. 

A. I don’t think so. ! 

Q. You have never been deceived or misled by the name of 
“Army & Navy’* over a store, have you? 

A. Since when? 

Q. At any time. 

A. I have been misled since I knew that Government stuff were not 

selling and they were still calling them that and carrying the name 

“Armv & Navy.” I 

Q. When dicl you first discover that you were mislecj. or deceived ? 

A. I can’t state that exactlv when. I 

•/ 

Q. Were you ever deceived by the use of the naine “Army & 
Navy” used in connection with a store at Washington? ! 

A. Yes; I have been deceived. ! 

Q. Which store? j 

A. You mean by buying? I haven't bought from anjr store. 

Q. How have you been deceived? 

A. Well, my impression- 

16T Q. I am not talking about your impression. I want to get 
that definitely fixed in your mind. I am talkifig about facts. 
Mr. Bradley. Let the witness answer the question] 

Mr. Stein. I think I can enlighten the witness on the character 
of her answers. As distinguished from opinions, we want facts. 

By Mr. Stein: 

Q. Now, you stated that you had been deceived or misled at some 
time or other by the use of the name “Army & Navy*’ in connection 
with a store. Is that right? j 

A. Yes. j 

Q. Now tell us when and where that was. 

A. I can’t state that. All I can say is that—not saying my opinion 

or however I can state that, but through the customeiis- 

Q. Now, now- 

Mr. Bradley. Now, just a moment, Your Honor.! I submit she 
has a right to answer. 

Mr. Stein. I ask that be stricken out. It is not responsive to my 
question. The witness testified that she has been deceived and has 
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been misled by the use of the term "Army & Navy*' used in con¬ 
nection with a store; and when I asked her to state when and where 
that was. she began to state that from her opinion from the customers. 
She is attempting to narrate something that a customer has 

168 told her for the purpose of connecting up that she has been 
deceived or misled probably in a transaction which she had 

with one of these Army & Navy stores. 

Now. if she had a transaction with an Armv & Navy store, what 
connection has a customer with it? 

Examiner Addison. She testified she never did have. 

By Mr. Stein: 

Q. Now. you stated that vou never had a transaction in an Armv 
& Navy store: is that right? 

A. les: but was it necessary for me to have a transaction with 
them in order to realize that they are misleading the public ? 

Q. I want to get away from your opinion. 

A. Yes. 

Q. You say you have been misled and deceived by the use of the 
name "Army & Navy” in connection with a store. Now please state 
for the record any one instance in which you have been deceived 
or misled bv the use of that word "Armv & Navy” in connection with 
a store in Washington. 

A. I have already stated that the}’ pass by and say "This is not 
the Army & Navy store.” 

Q. I am not speaking about what customers say. 

Mr. Bradley. Your Honor, will you please ask counsel not to 
interrupt the witness until she has finished. Then he can move to 
strike it from the record. 

169 Mr. Stein. Then I move that be stricken out. 

Examiner Addison. Granted. 

Bv Mr. Stein : 

Q. Will you answer that question, please. Mrs. Liber? 

A. The only thing I can say is that to my opinion they are mis¬ 
leading the public. 

Q. That is your answer? 

A. Yes, sir. 

Mr. Stein. I ask that it be stricken out. 

Examiner Addison. Granted. 

By Mr. Stein: 

Q. That is all you have to say? 

A. That is all. 

Mr. Stein. That is all. 

Mr. Pfeffer. No questions. 

Mr. Tec. Your Honor. I wish to call Mr. McCenev as the next 
witness. 

B. Houston McCeney was thereupon called as a witness for the 
Commission, and having been first duly sworn, testified as follows: 

Direct examination bv Mr. Teu: 

•/ 

Q. State your full name, please. 

A. B. Houston McCeney. 
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It is like 


Q. And what is your place of residence ? 

170 A. 3106-33d Place Northwest. 

Q. What is your occupation? 

A. I am the secretary of Randall H. Hagner & Company, real 
estate. 

Q. When the words “Army & Navy” are part of the corporate or 
trade name of a merchandise establishment what meaning does it 
convey to you ? 

Mr. Stein. I object to that, may it please the court, 
a cannon out of a ball. What is the purpose of it? Is he testifying 
as a merchant, as the purchasing public, or what? The^e happen 
to be many different meanings of different things. 

Examiner Addison. It is just as a United States citizerj. so far as 
appears so far. 

Mr. Stein. I think he should state before he gets to tliat, has he 
made any purchases ? 

(Discussion off the record.) 

Examiner Addison. The answer will be received over 
and exception noted. He is certainly a potential customer,! I suppose. 

The Witness. What is the question ? 

(The pending question was read as above recorded.) 

The Witness. That it is a store selling Armv & Navy 

V «/ V 

Bv Mr. Teu : 

•/ 

171 Q. Did you ever make any purchases at such 
McCenev ( 

•j 

A. Yes, sir. 

Q. Will you state what influenced you to go to those| 
the articles to be purchased? 

A. I saw the name “Armv & Navy*'—and shall I tell 
own words what- 

Q. Yes, indeed. 

A. There was a store on 17th Street between Pennsylvania Ave¬ 
nue and H Street, I think it was, shortly after the War, and I went 
in there to purchase a pair of binoculars because I wanted a pair of 
binoculars and I thought I could get them cheap, as they had evi¬ 
dently been secondhand binoculars and binoculars which were for¬ 
merly owned by the Army or the Navy. 

Q. Is that still your belief concerning such stores? 

A. Yes, sir. 

Mr. Teu. Take the witness. 

Cross-examination by Mr. Stein: 

Q. Mr. McCenev- 

A. Yes, sir. 

Q. -when was it that you made that purchase? 

A. I doivt remember the date. 

Q. What year? 

A. I don't remember. 

172 Q. Was it ten years ago? 

A. I should say it was around 1919, 1918, or r }9. 

Q. And you made a purchase of binoculars ? 

A. Yes, sir. 

Q. Did you get what you expected to get ? 


objection, 


goods. 


stores, Mr. 


stores for 


vou m mv 
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A. Yes. 

Q. Got good value? 

A. Yes. 

Q. Have you had any other dealings with the Army and Navy 
stores since then? 

A. Yes. 

Q. What have you purchased there? 

A. I purchased this past fall for two boys of mine cub scout 
uniforms at Sth and D Streets. 

Q. When was that? 

A. This past fall. I don't remember the exact date. 

Q. And have you made any other purchases at any other Army 
<Sc Navy stores? 

A. No, sir. 

Q. So your experience has been confined to the purchase of binocu¬ 
lars in nineteen hundred and- 

A. I don’t say definitely 1919: approximately. 

Q. Yes. approximately. And then the purchase of the cub scout 
uniforms ? 

A. ^ es. 

173 Q. Last year—is that right ? 

A. This past fall. 

Q. That has been the extent of your experience with the Army & 
Navy stores? 

A. Yes, sir. 

Q. Now. you know as a matter of fact that cub scout uniforms are 
not Government property, not Government goods? 

A. I am just answering your question. I purchased them at that 
Army & Navy store at 8th and D Streets. 

Q. Because you believed that cub- 

A. I was told to go—no. I didn’t purchase them there because I 
believed anything. I purchased them there because I was 
advised at the Boy Scout headquarters that that is where they 
could be purchased. They were made up there of goods, and they 
could sell them cheaper there. 

Q. In other words, you were advised to go to Sth and D to buy 
your cub scout uniforms? 

A. At this Army & Navy store. 

Q. Because from your information that was the headquarters for 
the Boy Scout uniforms? 

A. Yes, sir. 

Q. And that you could make a better buy there ? 

A. Yes, sir. 

Q. But you know as a matter of fact that Scout uniforms are 
not made by or for the Government or the Government does 

174 not handle scout uniforms, Boy Scouts? 

A. I don r t know anything about it; no. sir. 

Q. You have no knowledge of that? 

A. I have no knowledge. 

Q. But you merely went to 8th and D because you felt that you 
could make a good buy there ? 

A. Yes, sir. 
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Q. That is all. 

A. You asked me what I purchased at Army & Navy stores. 

Q. Yes. ! 

A. I am answering the question. 

Q. Was that purchase satisfactory to you? 

A. Yes. 

Q. You found good service? 

A. Yes. j 

Q. And you got value received for it ? 

A. Yes. 

Q. Before entering this place did you make any other comparisons? 
A. No. 

Q. You went there because you were told to go there? 

A. Yes. 

Q. And you found satisfaction ? 

A. Yes. 

Mr. Stein. That is all. 

Cross-examination bv Mr. Pfeffer: 

Q. Mr. McCenev, when you went into this store! 
been in any other Army & Navy store? 

A. Which store? 

Q. The 8th and D Street store. j 

A. Yes; on 17th Street between Pennsylvania Avenue and H 
Street. 

Q. What materials and stock did you notice there? 

A. All kinds of Army and Navy goods. I remember 'distinctly, 
because I was working in business in that particular neighborhood 
and I remember of looking in the windows there a good rhanv times 
before I went home, noticing that they had for sale all kinds of 
Army and Navy goods at reduced prices. 

Q. Did you ever notice any belts, just a plain, ordinary belt? 

A. Well, I don't remember any particular—all kinds" of Army 
and Navy goods. 

Q. In any one of these Army & Navy stores- 

A. Khaki uniforms, blue uniforms—this is just my general recol¬ 
lection—swords, guns, binoculars, of which I bought a pair: all kinds 
of things used bv the Army or Navv. 

Q. hen you were at the store at Sth and D btreet dicjl you ever 
notice any neckties? 

A. I didn’t notice particularly anything, because of the 
176 fact that I went in there to purchase one particular thing. 

Q. I mean, in standing at counters did you notice any neck¬ 
ties or belts or collar buttons? 

A. No. sir. I don’t remember what they had. 

•/ 

Q. The onlv thing vou remember about that store is that vou did 
see uniforms? 

A. Oh, yes. 

Q. That is the only thing that you remember about the store? 

A. Yes, sir; whatever was for sale there. I went in thpre to pur¬ 
chase the boys’ uniforms. 

Q. And vou didn’t notice anvthing else ? 

A. No. 
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Q. Is it your opinion today that these stores sell Government 
merchandise ? 

A. You asked me a general question- 

Q. What is your opinion that these stores sell, from your knowl¬ 
edge of these stores? 

A. Mv knowledge of these stores is that thev sell all kinds of 
Army and Navy goods. 

Q. And nothing else? 

A. No; uniforms. 

Q. And you never noticed any belts or anything else? 

A. The belts don't stand out in my mind at all. 

Q. What other articles did you notice there, outside of uniforms 
and guns and binoculars? 

177 A. Well, of course. I am under oath. I can't say truthfully 
any particular tiling that I noticed. 

Q. These stores are so large you certainly must have noticed some¬ 
thing when you walked in there. 

A. All kinds of uniforms, anything pertaining to the Army and 
Navy, and clothes. 

Mr. Pfeffer. That is all. 

Mr. Teu. That is all. Mr. McCeney. 

Mr. Pfeffer. One more question, please. 

The Witness. Yes. 

By Mr. Pfeffer: 

Q. If you went into any one of these stores and noticed neckties, va¬ 
rious colored neckties, various belts that did not look like an Army 
belt but the type of belt that you wear, collar buttons, plain, ordinary 
white shirts, plain, ordinary underwear, the same type that you wear, 
had you noticed those things, would you consider those things as 
coming from the United States Government ? 

Mr. Teu. I object. 

Examiner Addison. It seems to be but a guess. He does not re¬ 
member them. 

Mr. Pfeffer. It is appropriate considering some of the questions 
that the opposing counsel have got in. I think it is just as fair as 
the rest of them. 

(Discussion off the record.) 

178 Examiner Addison. The ruling is that the answer will be 
received over objection and exception noted, and it is received 

in spite of the fact that the Examiner is decidedly doubtful about it. 

Bv Mr. Pfeffer: 

%/ 

Q. Do you think still that these articles that you saw came from 
the United States Government, just the ordinary'articles that I have 
mentioned ? 

A. What do you mean, the stores selling Army & Navy goods? 

Q. Yes. Would you still think they came from the United States 
Government ? 

A. It has always been my impression whenever you saw the 
word- 

Q. I am not asking that question. 

Mr. Teu. It is directly responsive. 

Mr. Pfeffer. It is not. 
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By Mr. Pfeffer: 

Q. I am asking you the question, if you saw the ordinary 
the type of belt that you wear, underwear, would you consich 
if you went into any one of these stores would you conside 
that store sold only Government merchandise? 

A. Wherever I see the name “Army and Navy”- 

Q. That is not responsive. I don’t believe it is responsive. 
Answer the question. 

179 Mr. Text. We will have to ask the Court to instruct the 
counsel not to interrupt the witness. 

Mr. Pfeffer. That is not responsive. 

Mr. Teu. Please do not interrupt the witness. 

Examiner Addison. I am not sure that that is not responsive. He 
savs wherever he saw the “Armv & Navv” name that would domi- 
nate—you were interrupted. Go ahead and finish your answer. 

The Witness. What is the question again, wherever I saw belts? 

Bv Mr. Pfeffer : 

%/ 

Q.. Yes; the articles I mentioned. 

A. Or shirts or anything else ? 

Q. Yes. 

A. I say in reply to that question that wherever I see fhe name 
“Army & Navy Stores’* I presume that they sell Army and Navy 
goods. If I saw a shirt in that store, a white shirt, I would think— 
l have never gone to one of those stores to buy a white shirt, but I 
would think that that was a type of a white shirt that they wore in 
the Army or the Navy, unless I went in to examine it an<1i saw the 
name of the make of the shirt or whatever it was. and therj it would 
imply to me at the store that the Army or the Navy bought those 
shirts by wholesale and was selling them at a reduced rateL 

Q. At the time you went into this store or these stores did the 
proprietor or anyone, in your discussion with him. attempt 
ISO to state that any one of these purchases was Government mer¬ 
chandise ? 

A. I don’t remember that. No: I don't remember that. 

Mr. Pfeffer. All right; that is all. 

Mr. Teu. If counsel do not object, Your Honor, I move a recess 
until 2 o’clock. i 

Mr. Pfeffer. I do not have any objection as far as I am concerned. 

Mr. Stein. I have a hearing before the Auditor of th^ Supreme 
Court of the District of Columbia at 2:30. So I cannot very well 
be here at that time. 

(After 10 minutes discussion off the record, at 12 m. a 
taken until 1:30 p. m.) 

181 AFTERNOON SESSION 

(Upon the expiration of the noon recess the hearing w^s resumed 
at 1:30 p. m.) 

Examiner Addison. The hearing will come to order tol take fur¬ 
ther testimony in the Commission’s Dockets Nos. 2284 and 2285. 

Mr. Bradley. Mr. Stewart, come around and be swojm. These 
witnesses, Your Honor, will be used in both cases. 
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James A. Stewart was thereupon called as a witness for the Com¬ 
mission. and having been first duly sworn, testified as follows: 

Direct examination by Mr. Bradley: 

Q. What is your name? 

A. James A. Stewart. 

Q. Where do you reside ? 

A. 1716 Vermont Avenue Northwest. 

Q.. What is your business? 

A. I am a helper at the Navy Yard, Washington Navy Yard. 

Q. Have vou had occasion to observe the use of the words “Army 
& Navy” as a part of the corporate name or trade name of any 
stores in Washington or elsewhere? 

A. Have I ? 

Q. Yes. 

A. No; I have not. 

182 Q. You have not seen it? 

A. I have seen it around. 

Q. That is what I mean. 

A. But I have not paid particular attention to it. 

Q. You purchase things from time to time, do you not? 

A. Well, onlv once. 

Q . In the course of life vou buv at various stores, is what I am 
• • » » / 

driving at? 

A. Well, ves: I do at various stores. 

Q. What significance, if any, does the use of the words “Army 
& Navy” in connection with the corporate name of any mercantile 
establishment have for vou with relation to the nature of the goods 
which you expect to be sold there? What do you expect to find 
in stock chiefly? 

A. I expect to find merchandise that is of a low quality and cost 
and good material. 

Q. With regard to the source of origin of that merchandise, that 
is. the place from where it may have been secured, what do you expect 
to find there? 

A. If it sells Army & Navy goods I expect to find Army and 
Navy goods that is good and at a fair, reasonable price. 

Q. With respect to the cost of the goods and the quality, what 
do you expect to find in such stores as compared to the cost and 
quality of other goods which may have come from the ordinary 
sources of merchandise ? 

183 A. You mean cost and quality in the Army & Navy stores 
as compared to other stores? 

Q. Yes. 

A. Well. I expect to find goods, as I said, at a cheap price and 
that is good material, that I would find in other stores. 

Mr. Bradley. Your witness. 

Cross-examination by Mr. Pfeffer: 

Q. Mr. Stewart, did you ever make any purchase at any Army 
& Navy store? 

A. Yes; once. 

Q. That is. a store upon which is the name “Army & Navy” in 
its corporate name? 


JAMES A. STEWART 


99 


[. either 


A. Yes. 

Q. Which store, Mr. Stewart ? 

A. I can't say exactly. It was somewhere on D Stree| 

10th or 8th; one of those stores somewhere down in there. 

Q. Do you go there often, Mr. Stewart ? 

A. No. 

Q. How many times have you been in any one of these stjores? 

A. I have only gone down there once. That is the onhf place I 
have ever been in. 

Q. You have only been there once? 

A. Yes. 

Q. In a store which uses “Army & Navy” in its Corporate 


name 
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A. Yes. 

Q. When was that. Mr. Stewart ? 

A. Well, I can't sav exactly. 

Q. About when ? 

A. I imagine about seven or eight months 
that. 

Q. What did you buy? 

A. I remember. I think I bought a pair of pant 

Q. What type of pants? 

A. Just work pants. 

Q. Just work pants? 

A. Yes. 

Q. At the time that you purchased these pants you 1 
these pants did not come from the United States Goveil 
the United States Navy; is that right? 

A. Well, I didn’t know. All I was interested in was th^ fact that 
I wanted to get a nice pair of pants, or I wanted to get a pair of 
pants to work in. and heard of the Army & Navy stores and just 
went down there to see what I could get, to see if 1 could get a pair 
of pants. 

Q. I mean when you purchased this goods did you buy these goods 
because you knew these goods came from the United States Army 
or the United States Navy, or did you purchase these goods because 
thev looked good to you ? 

A. I just went down there to see if I could find a pair of pants 
that I liked or wanted, and I went in the Army & Navy 
185 store and bought a pair of pants. 

Q. In other words, when a store has on its corporate name 
“Army” or “Navy” and you are going in there to purchase, you are 
going in there to buy goods not because you think those floods came 
from the Army or Navy, but you are going in there to buy a certain 
quality of goods; it is a nice quality that you buy ? 

A. If that is what I wore. | 

Q. When you were in this particular store did anybody represent 
to you that these pants came from the Army or the Navy ? 

A. No; didn’t anyone say anything like tliat to me. ! 

Q. When you were in this store did anybody make any! statements 

to you that these pants were cheaper or a lower price because they 
came from the Army or from the Navy? 

A. No. I 
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Q. When you were in this store did anybody make any statements 
to you, namely, that this particular store was connected with the 
United States Government, either with the United States Army or 
the United States Navy? 

A. No; nobody said anything previous to me. I didn’t pay any 
attention to that. I was not interested in that. 

Q. I am just asking you if anybody made those statements. 

A. Not to me; no. 

Q. Did you get fair value? 

A. They was pretty nice. They was not exactly what I really 
wanted, but it was a nice pair of pants and I made out all 
186 right. 

Q. Are you satisfied with them? 

A. Well, in a way I am. I am not exactly, but it will do. 

Q . Did vou see other articles of merchandise while vou were down 
there in these stores? 

A. Just looking around passing through. I didn’t stay in there 
long. 

Q. Did you notice any neckties there? 

A. Neckties? 

Q. Or any shirts? 

A. Well, I did; yes. 

Q. Or any belts? 

A. Yes, I noticed belts. 

Q. Did you know from your experience that the United States 
Army or Navy does not have any articles of that character? You 
know that, don’t vou? 

V 

A. I couldn’t say that, because I have seen some belts like that 
they had down there that the soldiers might have worn or something 
like that; but I didn’t pay any particular attention to them. 

Q. I mean did you see other types of belts that the soldiers 
couldn’t possibly have worn? 

A. No, I didn’t ^ee any like that. They might have been there, 
but I didn’t see them, because I dicln’t pay much attention. 
187 Q. When you walked past or into one of these stores Mr. 

Stewart, or when you take a look at these stores do you con¬ 
ceive that these stores are Army & Navy stores that sell strictly Army 
and Navy goods, or do you think or" is it your opinion that these 
stores handle just the regular type of merchandise which any other 
store handles? 

A. I never paid that much particular attention to them. 

Q. In other words, you never gave it any consideration, as to the 
use of the name "Army & Navy” because they handled Army and 
Navy goods; it never made any difference to you? 

A. As a matter of fact, I never paid any particular attention to it. 
I saw “Army & Nayy” and I always had it in my mind that I could 
get Army and Navy goods there. 

Q. But when you go in there to purchase, it doesn't make any 
difference ? 

A. Yes; it makes a little difference. 

Q. I mean are you interested in the quality of the goods or the 
price? 
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A. I figured I would get a sturdy pair of pants in that store, and 
I figured I could probably get a sturdy pair of pants at another 
store, but I figured I could get it as reasonable price, to fit my 
pocket. j 

Q. In other words, did you figure this Army & Navy store would be 
any more reasonable price? 

A. No; I just thought I would go there, because I have 
188 heard about Army & Navy stores from some sourceL and I 
just figured I would go there just to try it out; that!is all. 

Q. But you didn’t go because you saw “Army & Navy” bn there 
and you expected to buy Army and Navy goods "there; is thit right? 

A. In this case I did go there somewhere of that opinion, but I 
didn’t pay much attention to it; but that was mostly in nly mind, 
that it was Army and Navy and I could get a nice pair [of pants 
there. 

Q. Is it your opinion today that these stores handle onjly Army 
& Navy goods? 

A. Is it my opinion? 

Q. Yes. , 

A. Well, as I said before, not having dealt in these stores much, 
I guess that they do handle Army and^avy goods, because I never 
paid much attention to it. 

Q. Do they handle any other type of goods? 

A. That I don’t know, because I didn’t go there very lohg in this 
store. I hardly looked around, and I couldn’t give you ifight now 
only a few things that was in that store, because I was ilk a hurry 
and I didn’t pay much attention to it. j 

Q. But you are satisfied with your purchase in the storfe? 

A. Well, not exactly, but as I say, the pants were all rigpt. 

Mr. Pfeffer. That is all. 
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189 Joseph S. Smith was thereupon called as a witnej: 

Commission, and having been first dulv sworn, was 
and testified as follows: 

Direct examination by Mr. Bradley: 

Q. State your name. 

A. Joseph S. Smith. 

Q.. Where do vou reside? 

A. 2817 11th Street Northwest. 

Q. What is your occupation? 

A. Auto mechanic. 

Q. You classify yourself as a member of the purchasing public, 
do you not? 

A. Yes, sir. 

Q. Which means that you are buying things from time to time? 

A. Yes, sir. 

Q. As such have you had occasion to observe the use off the word 
“Army & Navy” in connection with the operation of a) store, the 
trade name or corporate name of any mercantile establishment? 

A. Yes, sir; I have noticed that name all over town; numerous 
places. 

Q. Have you traded with any such establishments? 

A. Yes, sir. 
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Q. As a member of the purchasing public, what nature of 

190 merchandise do you expect to find in a store which bears the 
legend 44 Army & Navy*’ as a part of its corporate name or 

trade name? 

A. Well. I would expect to find low rate goods of substantial 
quality, a cheap grade of goods in the line of goods that I buy. 
Most of the things that I buy concern a man that is working, for 
hard wear, things of that sort. 

Q. With regard to the source of origin, the place from which that 
merchandise might have come, what do you expect? 

A. Well, there is hardlv anything—that question is something I 
have to think over a little. It ranges back from years, this subject, 
in my mind. I guess I bought stuff' from the Army and Navy stores 
when the very first time they first opened, and at that time I ex¬ 
pected to get Army and Navy goods, strictly Army and Navy goods. 
I didn’t look for anything else, because that name was on there and 
it implied to me that it was a grade of goods such as was used by 
the military forces of the Nation. And at that time that was what 
I was looking for. But in recent years, why I haven’t expected that. 
Q. You have not expected to find that? 

A. No, sir. 

Q. Have you expected to find any portion or any substantial por¬ 
tion of the stock of merchandise of such an establishment to be actu- 
allv from the Armv and Navy Departments? 

191 Mr. Pfeffer. I object to that. Your Honor. The question 
has already been answered. He didn't expect to find any. 

Mr. Bradley. No; he has not said that, sir. 

Examiner Addisox. The answer will be received over objection; 
exception noted. 

Bv Mr. Bradley’: 

•/ 

Q. Do you understand the question? 

A. Yes. sir. 

Q. All right: answer it. 

Mr. Pfeffer. I object to the question also for it being leading, 
asking him if he doesn’t expect to find a substantial amount of the 
stock. Why don't you ask him to state what he does expect ? 

By Mr. Bradley*: 

Q. With regard to the nature of the merchandise, that is the 
source of origin of such merchandise, from what sources do you 
chiefly expect that merchandise to come from? 

A. To many people- 

Mr. Pfeffer. No —to yourself. 

A. (Continued.) Well, to myself—so far as I am concerned at the 
present time, I don’t think that those stores have anything in there 
that has directly come from the Government. The fact is I didn’t 
notice anything in there the last time I made a purchase that 

192 was any ways connected, any ways likZ^y or would be exactly 
as Army equipment, because I got a pair of shoes, and if I 

had seen a pair of Army shoes in there I would have preferred them 
to the shoes I got. 

Q. Were you ever in the military service ? 

A. Yes sir. 
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Q. What part? 

A. Infantry. 

Q. How long? 

A. Three years. 

Mr. Bradley. Your witness. i 

Cross-examination by Mr. Pfeffer: 

Q. When you made these purchases, Mr. Smith, you wajlked into 
any one of these stores, lately, you didn’t expect to buy ajny goods 
which was Government goods? 

A. I didn’t go there directly looking for Government <*oods, be¬ 
cause I don’t think I had that on my mind. I went there looking 
for a sturdy pair of work shoes. I figures that they would be some¬ 
where within the price that I would pay for the same clas^ of work 
shoes somewhere else. 

Q. Mr. Smith, when you see the words “Army & Xavy” as a part 
of any trade name or corporate name of any concern in th$ city you 
don’t connect that fact up that these stores handle only United States 
Army or United States Xavy goods; is that right, Mr. Smith? 
193 A. Xot exactly, sir. I think, as I say, circumstances have 
altered- 

Q. That is what I mean. I mean later. I am not going back. 
I thought that you testified some years ago you expected only Army 
and Xavy goods. 

A. Yes, sir. 

Q. And lately when you see a name you don't expect ^rmy and 
Navy goods; is that right? 

A. Xo; I don’t expect it. 

Q . Mr. Smith, when you walked into this store and ihade vour 
purchase did anybody represent to you that these were, formerly 
Army or Xavy goods ? | 

A. Xo. 

Q . Did anvbodv represent to you that the United States Govern- 
ment was in anv wav connected with the store ? 

A. Xo; they could not. I know different. 

Q. But nobody represented that fact to you? 

A. Xo, sir. 

Q. Were you satisfied with your purchase, Mr. Smith? 

A. Yes; I was. 

Q. Did you get a fair price ? 

A. Yes, sir. 

Q. When you said before that originally whenever you saw the 
name “Army & Xavy’’ you thought at the beginning, that is you 
expected, only Army and Xavy goods? 

194 A. That is right, sir. 

Q. How long ago was that, Mr. Smith—about? Approxi¬ 
mated in what vear was it ? 

• %/ 

A. Right after the War, say after the clearing up of surplus stock 
and factory throw-outs. 

Q. Would you say 1920? 

A. 1919-20, up to about ’22. 

Q. Since ’22 when you have entered these stores or seen these 
stores advertise using in their name “Army & Xavy'’ or seen signs 
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on the store itself, did vou expect Army and Navy goods, since 
1922? 

A. That is something that I couldn’t expect, because I know that 
it could not be. 

Mr. Pfeffer. All right. That is all, Mr. Smith. 

Mr. Bradley. Yotir Honor, as counsel for the Federal Trade Com¬ 
mission. I will have to state that I have been taken by surprise and 
misled by this witness, and to that end I seek to ask him certain 
leading questions for the purpose of impeachment. 

Redirect examination by Mr. Bradley: 

Q. Do you remember a conversation you had with this gentleman 
a few days ago [indicating Mr. Teu] ? 

A. Yes. sir. 

Q. Where was it? 

A. In the Ford Building. 

195 Q. In the Ford Building? 

A. Yes. sir. 

Q. That is the only time you have talked to him? 

A. Yes, sir. 

Q. Did you not at that time and place tell Mr. Teu, leading 
counsel in this cause, that you expected upon entering a store which 
had the words “Armv & Navv” somewhere connected with it, to find 
a very substantial part of the goods to be actually secured from the 
Army or Navy Departments of the United States Government? 

A. I don't remember exactly saying those exact words. The 
question was asked me what did the word “Army & Naw" mean 
to me? And I sav the word “Army & Navv” means to me anything 
controlled by the military forces of the Government. 

Q. Do you remember any other conversation? 

A. Well, I couldn’t say that I do word for word. But I may 
have- 

Q. Do you say that you did not make that statement ? 

A. In filling out the questionnaires I tried- 

Q. Answer the question. 

A. Yes sir. 

Q. Do you say that you did not make that statement or do you 
say that you did? 

A. I can not say the exact words I said, except that, as I told you 
now. the word “Army & Navy” to me implies something 

196 that is run by the military forces of the country. 

Q. Did it, in connection with these stores downtown, imply 
that and did vou so state to Mr. Teu ? 

A. Why, I know those stores are not run by the military forces. 

_ Q. Did you state to Mr. Teu that the use of the name “Army & 
Navy” in connection with these stores had any significance as far 
as indicating to you where a substantial portion of the stock was 
secured ? 

A. In years ago- 

Q. What? 

A. A few years ago, ranging from a time after the World War. 

Q. Do you remember a conversation you had with me this 
morning? 
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A. Yes, sir. 

Q. Do you remember stating to me that, although, a few years 
ago you expected all of the stock or practically all of the stock to 
be composed of goods received from the Army or Navy Depart¬ 
ments of the United States Government you now no longer expect 
that but you do expect to find a very substantial portion of such 
goods to be secured from the Army and Navy Departments of the 
United States Government in stores bearing the legend c|r words 
“Army & Navy”? 

A. I don't remember ever making a statement like that, j 

Q. You remember our conversation this morning, Witness? 

197 A. Yes, sir; somewhat, but I don’t remember—because I 
know that would be an impossibility. That stuff woqld have 

to be gone through the Quartermaster and condemned t^fore it 
could be put into those stores. 

Q. Which would be impossible? 

A. I think so, sir. 

Q. Whose handwriting is that? Just look at the handwriting. 
You needn’t bother with reading it yet. Is that yours? 

A. That is my handwriting, yes, sir. 

Q. This document is entitled “Questionnaire”? 

A. Yes, sir. 

Q. And on the first page of it there are five questions. I will read 
the fifth and the answer: “Did you believe that the merchandise had 
been”- 

Examiner Addison. Wait. I doubt- 

Mr. Bradley. Very well, Your Honor. I withdraw that. We offer 
in evidence the questionnaire. 

Mr. Pfeffer. I have objections to it. 

Mr. Bradley. It speaks for itself. 

Mr. Pfeffer. If Your Honor please, according to the ordinary 
rules of evidence, the Federal Trade Commission is bound by its own 
witnesses. Now, this gentleman, who has admitted his handwriting, 
admitted that this is his handwriting. I think in order to nave him 
properly impeached he should be asked what he wrote there, 

198 and if he still agrees with that statement, and if at the time 
that he wrote it he thought he was writing something else or 

if the wrong construction is taken from it. 

Mr. Bradley. The words speak for themselves. 

Mr. Pfeffer. Not necessarily. 

Mr. Bradley. Then it is for the Court to interpret. 

Mr. Pfeffer. I would like to have Your Honor’s ruling on that. 
Any testimony that Mr. Smith has given is wholly beneficial towards 
the respondents’ part of the case, but I think when it conies to the 
question of impeachment of one’s own witness by a question of cer¬ 
tain statements, those statements should be read to him and he can 
probably explain those statements. 

(Further discussion off the record.) 

Mr. Pfeffer. I object to the introduction of it. 

Examiner Addison. The objection is sustained, temporarily any¬ 
way. 

Mr. Bradley. Allow an exception to the ruling. 

Examiner Addison. Yes. 
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Mr. Pfeffer. That is all. 
Mr. Bradley. That is all. 


William R. Rich was thereupon called as a witness for the Com¬ 
mission. and having been first duly sworn, testified as follows: 

199 Direct examination bv Mr. Teu: 

m/ 

Q. Will vou state vour full name, please? 

A. William R. Rich. 

Q. Where do you live? 

A. 5403 St. Georges Avenue, Baltimore, Maryland. 

Q. Mr. Rich, what day did you receive summons to appear in this 
hearing ? 

A. 17th of July. 

Q. I mean what day did you receive the summons to appear? 

A. It was the 5th. 

Mr. Teu. Your Honor, I would like for the record to show these 
facts: Mr. Rich was summoned for the hearing in Baltimore, and 
due to plans that would take him away from Baltimore, that had 
been made previous to his receiving the summons, he made inquiry 
as to whether or not his testimony could be taken other than by his 
appearing at the hearing, was informed that he could appear here 
if he wished to do so without expense to the Government so far as 
his transportation from Baltimore to Washington and his return 
to Baltimore, and that was agreed to. 


By Mr. Teu: 

Q. Mr. Rich, when the words “Army & Navy” are part of a 
store's name what meaning do they convey to you? 

A. I should expect that the goods sold by the company would be 
goods that were made and stand up to the Army and Navy 
200 specifications. 

Q. Have you ever purchased anything there? 

A. No, I never have. 

Q. You say you believe they would stand up to the requirement 
or meet the requirements of Navy and Army specifications? 

A. Yes. 


Q. That is the kind of goods you would expect to find in those 
stores ? 

A. Army and Navv stores, ves. 

Q. Any other kind' 

A. I would not go into one of the stores to get anything in there: 
would not expect to get it in there. 

Q. What is your occupation? 

A. I am Chief Chemist for the U. S. Industrial Chemical Com¬ 


pany. 

Mr. Teu. Take the witness. 


Cross examination bv Mr. Pfeffer: 

•j 

Q. Mr. Rich, have you ever made any purchases in any stores which 
bear the words “Army & Navy” as a trading or its corporate 
name ? 

A. No, I have not. 

Q. Mr. Rich, as a matter of fact, have you ever looked into the 
windows of any one of these stores? 
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A. I don’t remember seeing any of the stores. 

201 Q. Do you know the locations of any stores bearing the 
name “Army & Navy”? 

A. No. ’ 

Q. Then tell me this, Mr. Kich, where did you ever get the con¬ 
ception that if a corporation or individual uses the words “Army & 
Navy” in their trading or corporate name, all goods that he carries 
should stand up to United States Government specifications? 

A. Well, the Army and Navy always buy their material with their 
own specifications. 

Q. Where did you get this information, Mr. Rich ? 

A. Well, you hear it over the radio, advertising for certj 
lines, and I, myself, have run across the specifications 


goous. 


am gaso- 
in other 

in of any 


ve to this 
s type of 

or Navy 
corpora- 


Q. But you have never even seen or known the loeatio 
one of these Army & Navy stores? 

A. No, sir. I know that there are some in Baltimore, from a 
man talking about it. but I don't know where they are. 

Q. Have you had any conversations with anybody relati 
type of information, Mr. Rich, from which you draw thij 
conclusion ? 

A. No; I have not. 

Q. Have you ever noticed anv advertising of an Army 
store which is part of the corporate or trading name of the 
tion or an individual or partnership? 

202 A. I don’t remember anv. 

V 

Mr. Pfeffer. No more questions. 

Mr. Teu. That is ail. Thank you, Mr. Rich. 

Mrs. Daisy L. IIolladay was thereupon called as a witness for the 
Commission, and having been first duly sworn, testified a$ follows 

Direct examination bv Mr. Teu: 

my 

Q. State your full name, please. 

A. Mrs. Daisy L. Holladay. 

•/ # %y 

Q. Place of residence ? 

A. 1442 V Street Northwest. 

Q. Occupation? 

A. Clerk. 

Q. Mrs. Holladay. when the words “ Army and Navy ” ai 
a store’s name what meaning or significance is conveyed to you by 
those words? 

A. The words would mean or seem to indicate that Army and 
Navy goods are sold. 

Q. Have you ever purchased any goods at those stores ? 

A. Occasionally. 


re part of 


Q. Over what period of time ? 
A. I came to Washington in 


1918. It is my recollection that 
the stores started shortly after that. At least, that is my first 
remembrance of any. At that time my mother purchased 
203 some goods there, such as canteens which she used for ice 
water bottles in the ice box. My brother was in the Army 
then, and she brought home some other things that we kne|w he had. 



108 


MRS. DAISY L. HOLLADAY 


Q, Those were the first purchases made by you and your family ? 

A. Yes. 

Q. And they have continued intermittently from them on, or have 
they ceased, or what? 

A. Very occasionally I bought some things myself. 

Q. Up until recently? 

A. Up until this summer. ' 

Q. What knowledge have you gained in conversation with other 
people as to the generally accepted significance of the words “Army 
& Yaw"? 

Mr. Pfeffer. That is objected to. 

Examiner Addison. Objection sustained. 

Mr. Teu. Take the witness. 

Cross examination by Mr. Pfeffer : 

Q. Mrs. Holladay. you have made purchases, you stated, in some 
of these Army & Yavy stores of canteens and other goods which 
your brother had in the Army; is that right ? 

A. Yo; I said my mother made those purchases very early, right 
after I came back to Washington. 

204 Q. That was about when, what year, approximately? 

A. Well. I came back in ’IS; probably ’19 or ’20. 

Q. Have you yourself made any purchases in any one of these 
stores ? 

A. I have, yes. 

Q. And what did you purchase. 

Q. Well, I have a boy 15. I bought underclothing and these polo 
shirts. I <ruess vou call them, and some sweaters. 

Q. Yow, let me ask you this. Mrs. Holladay: You didn’t think that 
these polo shirts came from the United States Government or the 
United States Army or the United States Yavy, did you? 

A. Well. I didn't think about it then at all. 

Q. What do you think about it now ? 

A. About the time I got this questionnaire I had not given it much 
thought one way or the other; it didn’t mean a thing to me. When 
I stopped to think about it I thought, well, probably it was surplus 
Army and Yavy goods. Since then, since I have answered it, I know 
it is not. 

Q. You know it is not? 

A. Because I have talked with people and gotten their opinions, 
impressions. But at that time I had not thought so—I didn’t care 
whether it was or it was not. 

Q. In other words, Mrs. Holladay, since the time that you an¬ 
swered the questionnaire for the Federal Trade Commission 

205 you have had conversations with people; and you, from your 
conversations and their conversations, have arrived at the con¬ 
clusion that the goods and materials handled in these stores are not 
United States Government merchandise; is that right? 

A. Yes; and partly because things that I would buy for a boy 
would not be found in the Army. 

Q. In other words, Mrs. Holiadav. if you go into any one of these 
stores which bears the words “Army & Yavy” in its trade name or 
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i 

corporate name, you are not deceived that you are buying! 

States Army goods ? 

A. Well, to go back, the name would imply Army and Nav(y goods. 

Q. Yes; but as far as you are concerned- 

^ A. But as I said, I have learned recently that it is not Army and 
Navy goods; it is not altogether. ( 

Q. When you walked into any one of these stores, Mrs. Holladay, 
and made any one of these purchases, did anyone represent to you 
that any of the goods that you purchased came from th^ United 
States Armv or from the United States Navv? j 

A. No. 

Q. Did anyone make any statements in their conversation with 
you at any one of these stores which would lead you to believe that 
that particular store was connected with the Grovernmenjt or the 
United States Navy or the United States Army? j 

206 A. You mean anvbodv connected with the store? J 

_ Q. Yes. * ' | 

A. No. 

Q. When you bought any merchandise there did you receive a fair 
value for vour monev? 

A. Well. I suppose for my money, yes; but I only went in there be¬ 
cause the things would be cheap and I would be passing by. 

Q. Were you satisfied with the purchase? 

A. I suppose, for what I paid, I was. j 

Mr. Pfeffer. No more questions. j 

Redirect examination by Mr. Text : j 

Q. Mrs. Holladay, how recently have you learned that the stock 
of merchandise carried by these stores is not Army and Navy surplus 
or refuse goods? 

A. When I got the questionnaire and began to fill it out I guess I 
did have some thought that it was Army and Navy goods, bijit I began 
to talk to people employed around me, the members of the family, 
and most people didn't think it was, but some did. I talked to a 
brother-in-law last week who said he had just bought gbods there 
and he knew it was Army goods: and I have talked to cjthers and 
they say they have no connection. 

" Q. Up until that time you believed they were Army and Navy 

207 goods ? 

A. If I thought about it at all, I did. j 

Mr. Teu. That is all. j 

Recross examination by Mr. Pfeffer: | 

Q. Did you think about it, Mrs. Holladay ? j 

A. I didn't pay any attention. It didn’t mean a thing) to me. I 
know there are a lot" of them, but I was not concerned ftvhether it 
was Army goods or not. I 

Q. You never thought about that part of it? | 

A. Didn't give it any particular attention. j 

Mr. Pfeffer. That is all. Thank you. 

Mr. Teu. Did vou reserve vour rulin<r on the introduction of this 

v * 

questionnaire? j 

Examiner Addisox. I said it would be tentatively excluded. Sup¬ 
pose we mark it for identification as “Commission Exhibit No. 4.” 
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If you show me the majority ruling is to the effect you state. I will 

V V ft/ W V * 

admit it. 

(The paper referred to was marked "Commission's Exhibit 4 for 
Identification.") 

George M. Commings was thereupon called as a witness for the 
Commission, and haying been first duly sworn, testified as follows: 

Direct examination by Mr. Teu: 

V 

SOS Q. State your full name, please. 

A. George M. Commings. 

c 

Q. Place of residence? 

A. 1360 Kalmia. 

Q. What is your occupation ? 

A. Automobile salesman. 

Q. With what dealer? 

A. Pot ter-Nash. Silver Spring. 

Q. Mr. Commings. when the words "Army &. Navy" are part of a 
store's name what meaning do they have for you? 

d? ft ft/ 

A. Originally they meant that they sold surplus Army and Xavv 

” ft ft ft 1 V ft 

goods. 

Q. How recently? 

A. I would say up till about three years ago. 

ft A ft V. - 

Q. Have you ever made any purchases there? 

A. Yes. sir. 

Q. What influenced you to go into those stores to make those 
purchases ' 

A. I thought they sold Army and Xavy goods. 

Q. Anything else? 

A. No. 

Mr. Teu. Take the witness. 

Cross examination bv Mr. Pfeffer: 

Q. Mr. Commings. when was the last time vou went into anv 
209 one of these stores? 

A. Approximately three years ago. 

Q . And at that time the reason why you went into that store was 

ft/ ft 

because you thought they sold Army and Xavy goods? 

ft CT »/ ft/ £3^ 

A. Yes. sir. 

Q. What is your impression today. Mr. Commings? 

A. They do not. 

Q. They do not ? 

A. Xo.~ 

Q. In other words. Mr. Commings, when you see any store or any 
advertisement which has in its trade name or corporate name "Army 
& Xavy". you are not misled by thinking that these stores sell United 
States Government. Army, or Xavy goods? 

A. Xot at the present time, for I was in the service and when I 
went in to buy certain articles I was in the Xavy and knew they were 
not Navy regulation goods. 

Q. When you went into this store about three years ago did you 
buv Army or Xavy goods? 

•/ v ft/ 

A. I bought a raincoat, which I don ? t think was Army or Xavy 
goods. 
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Q. I mean do you know ? 

A. I don't know definitely; no. 

Q. Was this store that you entered in Washington? 

A. Yes. sir. 

Q. Whereabouts? 

210 A. It was either 9th and D or 9th and E. 

Q. But you are not sure if this was an Army dr a Navy 

coat? 

A. No. 

Q. Did anybody represent to you in the store that it wasj an Army 
or a Navy coat ? 

& __ 

A. Not in that store, but the store that I went to from, there, at 

8th and D. led me to believe that thev were a true Armv and Navv 
store. 

Q. They were what ? 

A. A true Armv and Navv store. Thev wanted me to take the 

raincoat back and buy from them, as the other store handled an 

inferior grade of goods and they were the only true Army & Navy 

store in the City of Washington. 

G . Did vou receive fair value for vour monev? 

%/ %/ 

A. Fair. 

Mr. Pfeffer. No more questions. 

Louis J. Velevxy was thereupon called as a witness for the Com¬ 
mission. and having been first dulv sworn, testified as follows: 

Direct examination by Mr. Bradley: 

Q. State your name, please. 

A. Louis John Velevnv. 

Q. Where do you live? 

A. 4919 Ashby Northwest. 

211 Q. What is your occupation? 

A. I am a printer, nights, at the Government Printing 

office. 

Q. Were you ever employed with the military service of the LTiited 
States ? 

A. Yes; I was. 

Q. For what period? 

A. About three vears. 

Q. Have you had occasion to observe the use of the najne “Army 
& Navv" in connection with mercantile establishments in Washing- 
ton and elsewhere ? 

A. Yes; I have. 

Q. What does that indicate to your mind. Mr. Velevnv ? 

A. I would say until I received this questionnaire it always meant 
Army and Navy goods, surplus. 

Q. Did that upon occasion influence you to purchase articles at 

such stores rather than at other stores, Mr. Velevny- 

Mr. Pfeffer. I object to that. That is leading. 

Mr. Bradley. Pardon me- 

By Mr. Bradley: 

Q. Rather than at other stores not having the same wqrds? 

Mr. Pfeffer. I object to that. 

63577—36-S 
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A. Xo; not necessarily. 

Mr. Bradley. Wait a minute. 

Mr. Pfeffer. I withdraw my objection. 

Bv Mr. Bradley: 

* 

212 Q. Upon no occasion? 

A. Xo. I would not go there unless I wanted Army and 
Xayy <roods, something in that line. 

Q. Would you go there then? 

A. Yes; I would. 

Mr. Bradley. Your witness. 

Cross-examination by Mr. Pfeffer: 

Q. Mr. Yelevny, when was the last time that you went into an 
Army or Xavv store, one of these stores? 

V % 

A. I should say about two years ago. 

Q. Did you have an opportunity while you were in there to ob¬ 
serve the merchandise carried in the store? 

A. Yes: I did. 

Q. Wasn’t it your opinion at that time that those articles in that 
store did not come from the Army and Navy; that some of the 
articles in that store did not come from the Armv or Navy? 

A. There is no question in my mind, because'there is some articles 
in there that the Army or Xavy would not use. 

Q. In other words. Mr. Yelevny. when you made any purchases 
in there, if you purchased anything which in your mind was known 
that the Army did not use you knew that you were not purchasing 
United States Army or Xavy or United States Government mer¬ 
chandise—right ? 

213 A. Yes; that is true. 

Q. Did anybody in the store represent to you that that 
store was in any way connected with the United States Army or 
Navy or Government? 

A. Xobody. 

Q. Did anybody in that store. Mr. Velevnv, in their con versa- 
tions with you make any statements leading you to believe that this 
particular merchandise that you purchased came from the United 
States Army and Xavy or United States Government? 

A. Xo, indeed. 

Q. Did you get value received for your money? 

A. I would sav I did; ves. 

• 7 %/ ^ 

Mr. Pfeffer. Xo more questions. 

Examiner Addison. Are there further witnesses? 

Mr. Teu. Your Honor. I have one other witness that was under 
subpoena. I just called his office and he left there and they didn't 
know whether he was on his way here or wdiat. May we have a 
recess for five or ten minutes, and if he does not come in that time, 
why we will be through. 

(A recess was taken from 2:26 p. m. until 2:35 p. m., at which 
time the proceedings were resumed as follows:) 

Clarence Crittenden Calhoun was called as a witness for the 
Commission, and having been first duly sworn, testified as 
follows: 
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214 Direct examination by Mr. Teu: 

Q. State your full name, please. 

A. Clarence Crittenden Calhoun. 

Q. Place of residence? 

A. Living in Chevy Chase, Montgomery County, Md. 

Q. Occupation? 

A. Attorney-at-law. 

Q. Captain Calhoun, when the words “Army & Nayy'’ are used 
as part of a stored name what significance do they convey to you; 
what meaning do they have to you? 

A. It means that they are disposing of surplus Army and Navy 
stock of goods. 

Q. Have you ever made any purchases there? 

A. I have. 

Q. Over a period of years? 

A. Yes. v | 

Q. Is that still your belief, that they are disposing of surplus 
Army and Navy goods? 

A. It is, unless you have disabused me of that, this Tirade Com¬ 
mission has disabused me of that belief. 

Cross-examination by Mr. Pfeffer: 

Q. Captain Calhoun, when did you first form this opinion? 

A. The first time I saw the sign. 

Q. How long ago was that? 

215 A. Oh, several years ago. I can't tell you just when. 

Q. Did you inspect any of the merchandise or did you 
merelv look at the sign? 

A. \ inspected the merchandise more than once. 

Q. And were you convinced at that time, from an inspection of 
that merchandise, that that particular merchandise camel from the 
United States Army, Navy, or the United States Governinent? 

A. I thought it came from surplus goods of the United States 
Government, from those Departments. 

Q. You are familiar with the type of merchandise the Canted 
States Government handles? 

A. Not very. 

Q. I mean you have the general conception of the public’s opinion 
as to the type of merchandise that the United States Government 
handles; that is, uniforms, blankets, raincoats, canteens, helmets— 
is that true ? 

A. Yes; I have a general idea of it—blankets, poncl(ios. shoes, 
boots, hats, caps, uniforms, almost all—a great variety of clothing. 

Q. Now, Captain Calhoun, which store or stores did you have 
occasion to visit? 

A. I visited stores on Pennsylvania Avenue and on D Street. 

Q. Have you been in any of these stores within the past two or 
three years? 

216 A. Yes. 

Q. Did you notice in any one of these stores any colored 
neckties or ordinary belts or suspenders which you fiijd in any 
other mercantile establishment, such as Hecht's or Wojodward & 
Lothrop’s ? 
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A. No; I never investigated that. 

Q. What did you find in these stores ? 

A. I found underwear: I found khaki uniforms or khaki clothing. 
I found shirts and different kinds of clothing that soldiers wear. 

Q. And by an inspection of what you found there is it your 
belief that that merchandise came from the United States Govern¬ 
ment as surplus goods ( 

A. I say. there is a question about it now. At the time I thought 
it was. but since this question has been raised I doubt it. It is only 
since the question Was raised. I was acting in absolute good faith 
at the time. 

Q. Now. Captain Calhoun, did anybody in the store represent 
any of the articles to you during those purchases as being formerly 
United States Armv. Xaw. or Government goods? 

4 4. C- 

A. Xo. I never asked. 

Q. Did anybody in the store represent to you that that particular 
store or store was or were in any way connected with the United 
States Government ? 

A. Xo. 

217 Q. Did vou receive value for vour money ? 

A. I thought so. 

Mr. Pfeffer. Xo more questions. 

Redirect examination bv Mr. Teu: 

%>■ 

Q. One or two further questions. Captain Calhoun: You have been 
in the militarv service? 

A. Yes. 

Q. For how long? 

A. Xot the United States service. I organized a company for the 
Spanish-American war in Kentucky, and on account of the feud 
conditions and mobs in Kentucky I was selected for that work. The 
mustering officer and General 5lills were raising special regiments 
and requested the Governor of the State for my company to be Com¬ 
pany A of their special regiment as mustering officer at that time, 
but the Governor sent me for some verv—he called it dangerous, and 
I suppose it proved to be. mob service and feud service, and I was 
prevented from being mustered into the United States service on 
that account. 

Q. How long were you in that service ? 

A. Several years. 

Q. Can you tell us approximately how long? 

A. Fiye years. 

Q. Were you in the military service during the World War? 

218 A. Xo. 

Q. That is all. 

A. I volunteered my service for the World War. but they wanted 
to give me a swivel-chair job and I told them to go to hell with 
the swivel-chair job; if I couldn't take my men I would stay in 
Kentucky. 

Mr. Teu. We have no further witnesses. Your Honor, and I 
move that we adjourn. 

Examiner Addison. The hearing is adjourned to reopen in Rich¬ 
mond. Virginia. Friday. July 12. at 10 oulock, in the Federal Court 
Room. Federal Building. 
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I 

(Whereupon, at 2:45 p. m., July 10. 1935, the hearing in tjh.e above 
entitled matter was adjourned.) j 
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Before the Federal Trade Commission 
Docket No. 2285 


In the Matter of Army & Navy Trading Co.! 

U. S. District Courtroom, 

Third Floor, Federal Building, 

Richmond , Fa.. July lz, 1935. 

Met pursuant to notice, 10 a. m. 

Before John W. Addison, Examiner. j 

Appearances: S. Brogdyne Teu, Attorney for the Fedejral Trade 
Commission. I 
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Examiner Addison. The hearing will come to order, to! take fur¬ 
ther testimony in Commission’s Dockets 22S4 and 2285, charging the 
American Army & Navy Stores, Inc., and the Army & Navy Trading 
Co., of Washington, D. C., with unfair competition, by pe use of 
the words “Army and Navy” in their names. This is a continuation 
of a series of hearings, the first of which was held in Washington on 
July 9. ! 


. 

John Lawrence Slaughter was thereupon called as a fitness for 
the Commission, and, having been first duly sworn, testified as 
follows: I 

Direct examination by Mr. Teu : 

Q. State your full name. I 

A. John Lawrence Slaughter. ! 

Q. Place of residence? | 

A. 1914 Jefferson Park, Richmond. 

Q. State? 

A. Virginia. j 

Q. Occupation? 

A. Minister of religion. 

Q. Mr. Slaughter, when the words “Army and Navy” jare used as 
a part of a store’s name, what significance do they convey jto you ? 

A. They convey to me the idea that they are under the con- 
221 trol of the Government, and handling Government goods. 

Q. Particularly, what kind of goods, Mr. Slaughter? 

A. Secondhand goods. 

Q. Any other kind ? 

A. Or the goods that may be soiled, for one purpose 1 or another, 
and not used by the Government. 

Q. But used by the Government? 

A. Yes, sir. ! 

Q. Primarily, of what sorts of Government goods? 

A. Well, the Army blankets and equipment, and the Navy equip¬ 
ment. - * 

(Witness excused.) 
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Douglas M. Smart was thereupon called as a witness for the Com¬ 
mission, and having been first duly sworn, testified as follows: 

Direct examination by Mr. Teu: 

Q. State your full name. 

A. Douglas M. Smart. 

Q. Place of residence? 

A. 5012 New Kent Road. 

Q. Occupation? 

A. Cleaning and pressing. 

Q. Mr. Smart, have you ever heard of “army and navy” stores? 

A. Yes. sir. 

222 A. Yes. sir. 

Q. When the words, “army and navy’* are used as a part 
of a store's name, or as part of the name of a corporation, what 
significance does that convev to von—what does it mean to vou ? 

A. Well, I would term that as their source of supply; would be 
from the Government. 

Q. What branches of the Government? 

A. The Army and Navy. 

Q. Did you ever make any purchases in those stores? 

A. Yes, sir. 

Q. What influenced you to go into those stores to make those 
purchases ? 

A. Being cheaper priced. 

Q. What quality of goods did you expect ? 

A. I expect a quality of goods that had been supervised by the 
Government as to manufacture. 

Q. I did not hear vou. 

A. I would expect that the goods had been manufactured or 
approved by the Government. 

Q. That is still your belief ? 

A. Well, recentlv I have noticed them selling incidentals like 
haberdashery stuff. Of course, I would not say that came from the 
Government. 

(Witness excused.) 

223 William Wood Pow*ell was thereupon called as a witness for 
the Commission, and, having been first duly sworn, testified 

as follows: 

Direct examination by Mr. Teu : 

Q. Your full name? 

A. William Wood Powell. 

Q. Place of residence? 

A. Richmond. 

Q. Street address? 

A. 116 West Ninth, Richmond, Va. 

Q. What is your occupation, Mr. Powell? 

A. Clerk and bookkeeper. 

Q. Mr. Powell, when the words “army and navy” are used as part 
of a store’s name, what meaning has it for you ? 

A. Well, it means there might be Government goods, used goods, 
but not regulation goods. 
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Q. What branches of the Government did you believe these goods 
had come from? 

A. Well, naturally, from the Army or the Navy. 

Q. Have you ever made any purchases there ? 

A. I have, in Army stores. 

Q. Over a period of years? 

A. Yes, sir: two or three vears: four or five years. 

Q. Recently? 

A. Not recently. 

224 (Witness excused.) 

William Henry Bryant was thereupon 
for the Commission, and, having been first 
as follows: 

Direct examination by Mr. Teu: 

Q. Your full name? 

A. William Henry Bryant. 

Q. Where do you live, Mr. Bryant ? 

4. 3430 Ellwood Avenue. 

Q. What city and State? 

A. Richmond, Ya. 

Q. What is your occupation. Mr. Bryant ? 

A. Machinist. 

Q. Have vou heard of anv “army and navv stores^ ? 

A. Yes, sir. j 

Q. Have you ever purchased any goods there? 

A. Yes, sir. 

Q. WTiere did you believe those goods came from origjnally? 

A. The Army and Navy. 

Q. What influenced you to go into the stores to make those 
purchases ? 

A. WTiat induced me to go in there ? 

Q. Yes, sir. 

A. I went in there to just be going in there a^id to buy 

225 something. 

Well, what influenced you to go in there? WTiat influenced 
you to go into those stores? 

A. Thinking that it was the Army and Navy goods I was buying. 
(W itness excused.) 

I 

Raymond Rucker Carter was thereupon called as a 'witness for 
the Commission, and, having been first duly sworn, fiistified as 
follows: 

Direct examination by Mr. Teu: 

Q. Your full name? 

A. Raymond Rucker Carter. 

Q. Place of residence? 

A. 1018 Perry Street, Richmond, Ya. 

Q. What is your occupation, Mr. Carter? 

A. Salesman. 

Q. WTiat kind of a salesman ? 

A. Automobile salesman. I 


called as k witness 
duly sworn^ testified 
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Q. Mr. Carter, whenever the words “army and navy" are used 
as part of a corporation's name, or the part of the name of a 
store, what meaning does it hold for you ? 

A. Under the supervision of the Government. 

Q. Have you ever made any purchases in those stores? 

A. Yes. sir. 

Q. Over a period of years? 

226 A. Yes, sir. 

Q. Where did you believe those goods originally came 

from? 

A. From the Army and the Navy Department. 

Q. What influenced you to go into those stores to make those 
purchases ? 

A. Quality of the goods and price. 

Q. Well, will you elaborate on that a bit? What kind of quality 
did you expect, and what kind of prices? 

A. Well. I expected, coming from the Government, that it would 
be good quality, and then I noticed the prices on the price tags. 
It was more reasonable than all the stores. 

Bv Examiner Addison : 

V 

Q. Have you bought there recently? 

A. Yes. 

Q. In the last month, or anything like that? 

A. In the last 60 davs. 

(Witness excused.) 

Robert Monroe Lawrence was thereupon called as a witness for 
the Commission, and, having been first duly sworn, testified as 
follows: 

Direct examination bv Mr. Teu: 

Q. State your full name, please. 

A. Robert Monroe Lawrence. 

Q. Place of residence? Where do you live? 

227 A. 1 have two residences. I work in Newport News, but I 
receive my mail and I maintain a home at Richmond, 2005 

Little Page Street. 

Q. Which one is the one you call home ? 

A. In Richmond, here. 

Q. In Richmond? What is your occupation? 

A. Machinist. 

Q. Have vou ever heard of “armv and navy stores’ 7 ? 

A. Yes, sir. 

Q. Have you <wer made any purchases there? 

A. On and onT 

Q. WLen the words “army and navy” are part of a store’s 
name, or part of the name of a corporation, what meaning does it 
have for you ? 

A. Well, the meaning to me was that it was discarded goods from 
the Armv and Navy, some little defect, or something like that, were 
sold to tlie general public. 

Q. That is your belief today? 

A. Yes. 
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By Examiner Addison : 

Q. My understanding is that, although you received jrour sub¬ 
poena in Richmond, your normal course of life is to be at work on 
this day, Friday, in Newport News? 

A. Newport News. 

Q. And did you travel from Newport News to Richmond? 

228 A. Only have one day off. That is Tuesday. 'Wjednesday 
I go back—Wednesday night. That is when I recejved that. 

The letter carrier happened to give me that, Wednesday, when I 
was home. 

Q. Well, it was in obedience to this subpoena that you came from 
Newport News here todays 

A. Yes, that is why I came here. Yes, I got off last night, and 
they called a man in my place. I told them I had to be hpre. 
(Witness excused.) 

Mr. Teu. I move we adjourn, to reopen in Baltimore Wednesday, 
10 a. m., July IT, 1935. for the purpose of taking further testimony 
in behalf of the Commission. 

Examiner Addison. The motion is granted. The hearing is here¬ 
by adjourned to reconvene at 10 o'clock, Eastern Standard Time, 
in Baltimore, Md., on July 17, 1935. 

(Whereupon, at 10:50 a. m., July 12, 1935, the hearing in the 
above-entitled matter was adjourned.) 

229 Before the Federal Trade Commission 

Docket No. 2285 

In the Matter of Army & Navy Trading Company 

Room 352, Post Office Building, 
Calvert and Fayette Streets, Baltimore , Md.. July 17, 1935. 

Met pursuant to notice, 10 a. m. 

Before John W. Addison, Examiner. 

Appearances: S. Brogdyne Teu and Alden S. Bradley , Attorneys 
for the Federal Trade Commission. 

251 proceedings 

Examiner Addison. The hearing will come to order, to take 
further testimony in Commission's Dockets Nos. 22S4 and 2285, in 
the matter of American Army & Navy Stores, Inc., and Army & 
Navy Trading Co. This is a continuation of a series of hearings, 
the first of which was held in Washington, on July 9, to t ake testi¬ 
mony on false and misleading advertising by use of tlie names 
“Armv & Navv'’ in violation of section 5 of the Federal Trade 
Commission Act. 

Mr. Teu. Your Honor, before starting the examination of this 
witness, I would like to make a statement for the record. The testi¬ 
mony of each witness examined today will appear in tlje record 
of both the proceeding against the American Army & Navy Stores, 
Inc., Docket 2284, and the Army & Navy Trading Co., Docket 2285. 
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John Erlbeck was thereupon called as a witness for the Com¬ 
mission, and, having been first duly sworn, testified as follows: 

Direct examination by Mr. Teh: 

Q. State your full name. 

A. John Erlbeck. 

Q. Place of residence? 

A. 643 South Linwood Avenue, Baltimore, Md. 

Q. Mr. Erlbeck, what is your occupation ? 

231 A. I am custodian of the People’s Court. 

Q. Where? 

A. Down at Lombard & Mach Market, Baltimore City, right down 
below here, right over the wholesale market, here. 

Q. Mr. Erlbeck, when the words “army and navy” are used as 
part of the trade name of a store, or part of a corporation’s name, 
what do they mean to you ? 

A. Well, 1 thought, you know, that the goods that they have been 
giving out, and the prices, that I had dealt and used some of the 
stuff, I found to be better than the outside stores that I could buy 
from. 

Q. WTiere did you believe that these goods had originally come 
from ? 

A. Well, I thought they had come from the Government, you 
know, the overstock from the Government. 

Q. What particular branches of the Government did you believe 
that they had come from? 

A. Well, usually from right in the Quartermaster’s Department, 
utility. 

Q. You mean bv that, that you had believed they had come from 
the Army and Navy Departments? 

A. Yes; that is the way I taken it. 

Q. Is that still your belief, Mr. Erlbeck? 

A. Yes: I still believe that thev come from there. 

•/ 

Q. Did you ever make any purchases there? 

232 A. Well, I purchased in these Savage Stores and I don’t 
know just what name they were though. 

Q . Well, thev were Armv and Navv stores were thev? 

/ V V V V 

A. Supposed to be. 

Q. What induced you to go into those stores, Mr. Erlbeck? 

A. Well, the grade of the goods, and the prices. 

Q. Now. bv that, do vou mean vou believed you were getting a 
superior quality of goods at a lower price, because you believed they 
were Government goods? 

A. Yes; that is the way I believed. 

Q. Have you ever been connected with the military or naval 
service of the United States ? 

A. No, sir. 

Q. Were you ever employed in any Army post? 

A. No, sir. 

Q. W r ere you ever connected with any unit that in any way 
served to protect Government property? 

A. Only being in the Fire Department. 

Q. You were in the Fire Department? 

A. Yes. 
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Q. Where? 

A. Up at Camp Mead. 

Q. At Camp Mead? 

A. I was at Camp Mead. 

Q. How long were you in the Fire Department there? 

233 A. After I left the City Department—they advertised for 
men, and about 14 of us resigned from the City Department, 

and accepted this job at Camp Mead, under General Woods. That 
-was in 1917. 

Q. Now, when did you leave Camp Mead Fire Department? 

A. They laid us all off on the first of July, in 1922. Well, I stayed 

there, I guess, about—General Woods kept me there until 4bout the 

15th of Julv. 

%• 

Q. In other words, you were there about 5 years? 

A. About 5 years and a few months; yes, sir. 

Q. Now, while you were there, Mr. Erlbeck, you had ap oppor¬ 
tunity to become acquainted with the quality of Army gpods, did 
you not, generally? 

A. Yes; that is why I understood a little something about it, the 
grade of goods that we used to handle, quilts—not quilts, but blan¬ 
kets, you know, and stockings, and all such stuff as that, underwear, 
was all A-No. 1, first-class goods, you know. 

Q. And, as the result of this experience at Camp Me^d. from 
1917 to 1922, when these stores came into existence, you w^nt there 
to purchase goods? 

A. Purchased goods, on account of being acquainted with what 
they handled up in the camps, you know. 

Q. And that is still your belief? 

A. Yes, sir; that is what I believed, you know, and the prices, 
and the length of time that the goods wore. I j got the 

234 benefit out of it, more so than if I had gone out and bought 
any other stuff. 

Q. And you mean by “going out”- 

A. Into other stores. 

Q. Not using the words “army and navy” as part of their name? 
A. Yes. 

(Witness excused.) 

Julian White was thereupon called as a witness for t^he Com¬ 
mission, and, having been first duly sworn, testified as follows: 

Direct examination by Mr. Bradley: 

Q. State your name and address. 

A. Julian White, 6550 St. Helena Avenue, Dundalk. 

Q. That is in Baltimore? 

A. Yes. That is the post office. 

Q. What is your occupation, Mr. White? ! 

A. Carpenter. 

Q. You are a member of the general purchasing public, t assume. 
Is that correct? 

A. I suppose so. 

Q. That is, you make purchases from time to time ? 

A. Yes, sir. 
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Q. Have you observed the use of the words “army and navy'' in 
connection with any corporate name of any mercantile 

235 establishment or any trade name of such establishment? 

A. I have seen stores with Armv and Navv goods. 

Q. Did the use of those words lead you to believe that the goods 
which could be secured here came from any particular source? 

A. Yes. 

Q. What source or sources? 

A. I thought thev were Armv goods, at the time—Government. 
Q. With reference to the price and the quality—this is, the com¬ 
parison between the two—what did you believe' 

A. I believed, at the time, that they would probably be better than 
other goods: that it was Government's goods, would probably make it 
better grade. 

Q. A better grade, at the same price? 

A. Well, that is what I thought. 

Q. Have you ever been connected with the military service of the 
United States, or Naval service? 

A. I was in the State Militia at one time. 

By Mr. Teu: 

Q. For how long, Mr. White? 

A. I think it was 3 years, if I remember. It is a long time ago. 
Q. You mean by the State Militia, the National Guard ? 

A. National Guard. 

Q. During that 3 years, did you ever go to encampment with 
them ? 

236 A. One time. 

Q. For how long? 

A. I don't remember. About S davs, I think. 

(Witness excused.) 

Mason L. Kirwan was thereupon called as a witness for the Com¬ 
mission. and. having been first duly sworn, testified as follows: 

Direct examination by Mr. Bradley: 

Q. Please state vour full name. 

A. Mason L. Kirwan. 

Q. And your place of residence? 

A. 403 Rock (den Road. Baltimore. 

Q. What is your occupation. Mr. Kirwan? 

A. I am in the heating business. 

Q. Were you ever connected with the military or naval forces of 
the United States? 

A. Yes. I was in, during the war. 

Q. During the war. for what period ? 

A. I enlisted the 4th of April 1917. and was discharged the 29th 
of May 1919. 

Q. What branch? 

A. In the Army. 

Q. Have you ever had occasion to observe, or have you observed, 
the use of the words “army and navy” in connection 

237 with the trade name or corporate name of any mercantile 
establishment ? 

A. Yes. 
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Q. With reference to the source or origin of the goods to be pur¬ 
chased there, what did you believe? 

A. Well, I though you were getting Army and Navy quality, at 
at least no more than at other stores, and, at times, possibly less 
money. They gave you that idea, anyhow—tried to. 

Q. Where did you believe those goods came from? 

A. From the surplus of the Army and Navy. 

By Mr. Teu: 

Q. During your period of service in the Army, were you sent 
overseas? 

A. Yes, sir. 

Q„ How long were you over there, Mr. Kirwan? 

A. Almost a vear. 

Q. Just a year? 

A. About. 

Q. What organization were you with? 

A. The 104th Field Signal Battalion. 

(Witness excused.) 

Mr. Teu. Your Honor, I would like to ask for a short recess, due 

to the fact that some of the witnesses summoned have not vet ar- 

%/ 

rived. If it is agreeable. I would suggest, saw about 20 minutes’ 
recess. 

238 Examiner Addisox. I think we ought to be here if they 
do show up. 

(The Examiner and counsel then waited for a time, but ho other 
witnesses came.) 

Mr. Teu. I do not wish to close the Commission’s case at this 
time. I would rather have an open adjournment, because, depending 
upon what evidence the respondents introduce, it may be necessary, 
in my opinion, to call one further witness for the Commission. That 
witness was to appear at the hearings in Washington, July 9 and 10, 
but he was out of the city the whole week, and it would have been 
necessary for him to come down from New York and go bJick, so I 
did not subpoena him, but told him if I needed him at the later 
date, I would summon him, and he agreed to appear and testify. 

Examiner Addisox. The hearing is hereby adjourned, to reconvene 
tomorrow morning at 10 o’clock, in Room 2030-C, at the Federal 
Trade Commission Building, 2001 Constitution Avenue, Washington, 
D. C. 

(Wdiereupon, at 11:15 a. m.. July IT, 1935, the hearing in the 
above-entitled matter was adjourned.) 


239 Before the Federal Trade Commissiox 

Docket No. 2285 

lx the Matter of Army & Navy Tradixg Co. ! 
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Room 2601-3-5, Federal Trade Commissiox Building, 

2001 Constitution Avenue , Washington , I). C., July 1< j?, 1935. 
Met pursuant to notice, 10 o’clock a. m. 

Before Johx W. Addisox, Examiner. 

Appearances: S. Brogdyne Teu, and Alden S. Bradley, Attorneys 
for the Federal Trade Cv emission. J. B. Stein, Attorney for the 
respondent, Army & Navy "rading Co. 
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PROCEEDINGS 

Examiner Addison. The hearing will come to order for the purpose 
of taking further testimony in Commission’s Dockets 2284 and 2285. 
This is a continuation of a series of hearings, the first of which was 
held in Washington on July 9, and it is convened primarily to take 
testimony for the respondent. Army & Navy Trading Co., though 
I understand that the Commission's counsel may have one more wit¬ 
ness that he wishes to put on. Is Commission’s counsel ready? 

Mr. Teu. Not at this time with that witness; so we will waive the 
right to put that witness on and put him on later, if at all. He may 
open for the respondent at this time if he so chooses. 

Examiner Addison. Is that satisfactory ? 

Mr. Stein. I did not hear what Mr. Teu said. 

Mr. Teu. The Commission is not ready to put on the remaining 
witness at this time, so the respondent may open now if that suits 
them. 

Mr. Stein. I should think that we should follow the orderly pro¬ 
cedure. as a trial in court. 

(Further discussion off the record.) 

Mr. Stein. If you just have one more witness, I won't object to the 
irregularity of putting him on. 

241 Mr. Teu. We will waive the right and privilege of putting 
that witness on. at this time. 

Examiner Addison. And it is understod, then, that we will proceed 
with the testimony on behalf of the Army & Navv Trading Co., 
Docket No. 2285. 

Emanuel M. Bernstein was thereupon called as a witness for the 
respondent, and. having been first duly sworn, testified as follows: 

Direct examination by Mr. Stein : 

Q. State your full name. 

A. Emanuel M. Bernstein. 

Q. Your occupation? 

A. Assistant manager of the Army & Navy Trading Co. 

Q. How long have vou been connected with the Army & Navv 
Trading Co.? 

A. Since 1919. 

Q. And, as assistant manager, what are your duties? 

A. To take care of the entire management of the store, to attend 
to the advertising, to the buying, merchandising, and selling. 

Q. When you mention selling, vou mean selling on the floor? 

A. Yes. sir. 

Q. How long has the Armv & Navv Trading Co. been engaged in 
business ? 

A. Since 1919. 

242 Q. And what is the nature or character of its business? 

A. Catering, selling general merchandise, and Army and 
Navy surplus stock, to the general public. 

Q. Retail or wholesale business? 

A. Retail. 

Q. And where is the Army & Navy Trading Co. located? 
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A. Corner of Eighth and D Streets, Northwest. 

Q. Which corner? 

A. The northeast corner and the southwest corner—two comers. 

Q. You mean the northwest corner? 

A. The northwest corner. 

Q. That is the Army & Navy Trading Co. proper? 

A. Yes, sir. 

Q. And what is located at the southwest corner? 

A. South is the Sport Center Store. 

Q- Do you have any control—does your company have any con¬ 
trol of the northeast corner of Eighth and D Streets, Northwest? 

A. Yes. 

Q. In what respect? 

A. We have leased same to the Sanitary Grocery Company. 

Q. What kind or character of merchandise does the Army & Navy 
Trading Co. offer for sale? 

A. A general class of merchandise. 

243 Q. What does that include? 

A. Workmen’s clothing, blankets, towels, breecljes, pants, 
shirts, tents, cots, binoculars, underwear, sox, ties—a general line of 
men’s work clothing. 

Q. Of the list which you mention, does any of it incltide Army 
and Navy goods? 

A. Yes, sir. 

Q. Please state what of that line includes the Army jind Navy 
goods ? 

A. Breeches, hose, tents, binoculars, periscopes, shirts, Underwear, 
belts, trunks, mechanical instruments, chevrons—oh. bags, duffle bags, 
canvas bags, haversacks. 

Q. Can you state approximately what percentage of your entire 
inventory constitutes Army and Navy goods, and what percentage 
constitutes ordinary commercial goods? 

A. We carry at this time approximately about 85 to 90 percent of 
commercial merchandise, and about—the balance in Armvi merchan¬ 
dise. ! 

Q . When you sav “commercial merchandise”, what do !vou mean 
by that ? 

A. Merchandise that is purchased from manufacturers. 

Q. What was the percentage of your Army and Navy g<^ods when 
the Army & Navy Trading Co. was first established? 

A. From 90 to 95 percent, when it first originated. 

Q. "When did you commence noticing the decline in the 
244 Armv and Navv goods? 

A. Around 1928. ’9. and ’30. It was declining right} along. 

Q. Tell us the reason for the decline in the percentage of tour stock 
of Army and Navy goods? 

A. The Government not offering surplus merchandise, and sur¬ 
plus merchandise not available otherwise, we bought commercial 
merchandise. 

Q. Well, when your stock of Army and Navy goods declined, what 
did you do about merchandising your store? 

A. Well, we started to merchandise in the general market, buying 
other merchandise than Army and Navy goods. 
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Q, Where did you buy. or where do you buy your other Army and 
Navy goods ? 

A. We buy Army and Navy goods from jobbers, those that pur¬ 
chase them from the Army and the Navy. 

Q. Mr. Bernstein, is there a possibility of your company again, in 
the future, increasing its stock of Army and Navy goods? 

Mr. Bradley. Your Honor, we object to that as being purely specu¬ 
lative. and having no material bearing upon any issuable fact here. 

Mr. Stein. I will withdraw the question. 

Bv Mr. Stein : 

Q. Will a time come in the future when you will again increase your 
percentage of the stock of Army and Navy goods? 

245 Mr. Bradley. Your Honor, we renew our objection. 

(Discussion off the record.) 

Bv Mr. Stein : 

Q. What is your attitude, or the attitude of your company, regard¬ 
ing the purchase of Army and Navy goods in the future, for the pur¬ 
pose of increasing the percentage of the stock of your present stock of 
Army and Navy goods? 

Examiner Addison. It will be received over objection and excep¬ 
tion. 

Mr. Bradley. We have no objection. 

Mr. Teu. We have no objection to that question. Your Honor. 

A. Our attitude—we would be most willing to buy that merchandise 
and put it in our store, if we have an open market for it. 

Q. You know when there will be an open market, or do you know 
when the Government will, in the future, again offer surplus Govern¬ 
ment merchandise ? 

A. When thev change their regulation of stvle. their uniforms. 

Q. Have you ever known them to change their regulation of stvle 
of uniforms? 

A. Yes. sir. 

Q. When ? 

A. 1922, 1923. 

246 Q. What happened when they changed their regulation of 
stvle at that time? 

A. They put on about 500.000 blue middies, blue sailor middies, on 
the market; and I at that time purchased 200.000. 

Q. From the Government? 

A. From the Government. 

Q. That was brought about by changes in the style ? 

A. In the stvle: ves. sir. 

%/ / t/ 

Q. And does that occasionally happen ? 

A. Yes. sir. 

Q. And have you any reason for believing that that will happen 
some time in the future again? 

Mr. Teu. Objection. Your Honor. 

Mr. Bradley. Purely speculative. 

Examiner Addison. The answer will be received, over objection. 
Exception noted. 

A. They changed their regulations in the past four or five years, 
have changed the regulation of style of dress and hats, and "other 
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clothing, and I think that if they carry on the same idea, there will be 
other surplus merchandise available. 

By Mr. Stein : 

Q. And, when that does happen, will your company be purchasers 
of that class of merchandise ? 

A. Yes, sir. ! 

Q. To what extent ? 

247 A. To a good extent. It all depends on how we ca|i 

Q. How often do you purchase Army and Navy goods ? 

A. We purchase Army and Navy goods right along. 

Q. How long have you been doing it ? 

A. Since 1919. 

Q. And from whom do you purchase your Army and Naiy goods, 
when you do not purchase from the Government ? 

A. We purchase through jobbers. Army and Navy goods jobbers. 

Q. Can you give us the names of some of the jobbers frcjm whom 
you purchase? 

A. Charlie Warsaw. 

Q. Where is he located ? 

A. New York City. Charlie Essaf. in Brooklyn; the Glk)be Sales 
Company, in New York; Silverman Brothers. New York;| Dreyfus, 
in Norfolk; Modell, in New York: and various others. 

Q. Does your company ever have occasion to sell merchandise to 
the Government ? I 

A. Yes, sir. 

Q. How long has that been going on ? | 

A. Oh. right along. We have had a shipment today, to the 
Internal Revenue—to the Interior Department, just this morning. 

Q. What is the extent of your sales to the Government ? 

A. Well, say the month—we had sold to Army officers, in the 
month of May—Army and Navy officers, approximately, well, 

248 from $10,000 to $15,000. 

Mr. Bradley. Your Honor, we would like to object to the 
question and move to strike the answer. It is wholly inadmissible 
and immaterial. There is nothing issuable here about the capacity 
or the ability of the respondents to sell to any particular portion of 
the general public; and whether or not he has sold to Anfnv officers 
has no bearing on the question. 

Mr. Stein. May it please your Honor, we are offering 
mony for the purpose of establishing the good faith of the 
name. 

Examiner Addison. The motion is denied. 

Mr. Teu. Exception, Your Honor. 

Examiner Addison. Exception noted. 

By Mr. Stein : 

<J. You may proceed. 

A. We have been selling the Army officers, the Legions,! 
ans. We sell different canteens, different posts, exchanges, Army 
War College, all around. We sell the different officers. 

Examiner Addison. Is that a recent development, or hot? You 
were not with the concern when it first opened, were you ? 

The Witness. Yes, sir. 
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Examiner Addison. Were you? 

249 The Witness. Yes. sir. 

Examiner Addison. Well, has that been true from the start ? 
The Witness. Oh, yes. We continually sell them. 

Bv Mr. Stein : 

Q. Mr. Bernstein, will you please tell us whether there is any 
retail store in Washington devoted exclusively to the sale of Army 
and Navy goods? 

A. Not to my knowledge. 

Q. Who are your competitors in the sale of Army and Navy goods? 
A. Stores that handle Army and Navv merchandise. 

Q. You mean Army and Navy stores? 

A. Army and Navy stores. 

Q. Can you tell us'the gross amount of the sales of your company, 
when it commenced business? 

A. About $40,000. 

Q. What was the srross sales for the vear 1934? 

A. About, approximately half a million—about $500,000. 

Q. And can vou tell us the srross sales for the vear 1933? 

A. About $360,000. 

Q. And for the year 1932 ? 

A. Around $300,000. 

Q. From the present indications. Mr. Bernstein, can you tell us 
whether the 1 figures for the year 1935 will exceed the gross 

250 sales for 1934? 

A. Yes. sir. 

Mr. Tex’. Objection: speculative, guessing. 

Examiner Addison. The facts are now. that he has given. 

Mr. Stein. The present indications. 

Examiner Addison. Why not confine him to the facts that have so 
far developed? 

Mr. Stein. I see. 

Bv Mr. Stein: 

Q. Can you tell us. Mr. Bernstein, what the gross sales—what is 
the amount of the gross sales of your company, from January 1. 1935. 
to the present date, approximately? 

A. An average of an increase of about 20 or 25 percent. 

Examiner Addison. That is, over the corresponding period of 1934? 
The Witness. Over the corresponding period. 1934. 

Bv Mr. Stein : 

* t 

Q. You stated that the volume of business, when you commenced, 

was about $40,000 for that vear. and for the year 1934 it was about 

%/ %/ 

half a million, and 1933. I think, three hundred and some thousand, 
and so on down. 

Has this increase been sudden or gradual, during the time of which 
you speak? 

A. Gradually increased. 

251 Q. To what do you attribute the success of the Army & 
Navy Trading Co.? 

A. Well, to good merchandising, advertising, fair treatment. good 
values. 
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Q. Has the name of Army & Navy Trading Co. been used continu¬ 
ously from the time of its establishment ? 

A. Yes, sir. 

Q. Have thev used anv other name at anv time? 

A. No, sir. 

Q. What means of advertising does your company use ? 


A. Newspapers. 

Q. In what papers does it advertise? 

A. Such as the “Star”, “Times”. “News”, “Herald”. “Post”. That 
is, the newspapers. Then, we have circulars, advertise in different 
programs over the radio. 

Q. Mr. Bernstein, how much has your company expended! in ad¬ 
vertising. in the manner in which you indicated, for the year ^934? 

Mr. Bradley. Your Honor, we object to the question as irrelevant, 
immaterial, not germane to the issue. The suggestion of the question 
is that the sustaining of the Commission's complaint will occasion a 
financial sacrifice on the part of the respondent. That is a matter 
of sympathy, and is nothing that the present cause can Officially 


recognize. 


252 Examiner Addison. A matter of what, vou sav—svmpathv? 
Mr. Bradley. Yes. sir. It has no legal effect. 

Examiner Addison. The answer will be received, over objection. 
Exception noted. 

(The last question was read by the reporter.) 

A. In the neighborhood of $2*0.000. 


Bv Mr. Stein : 

%/ 

Q. Can you tell us what, approximately, 
in advertising for the year 1933? 

A. Fifteen thousand dollars. 



Q. Has your company advertised continuously from the time it 
was established, until the present time? 

A. Yes, sir. 

Q. Can you tell us. approximately, how much your company have 
expended in the advertising of its trade name, from the time of its 
establishment to the present date? 

A. From $125,000 to $150,000. 

Q. Has your company ever advertised as an Army apd Navy 
store, or using the term “Army & Navy Store”? 

A. No, sir. 

Q. WTiat words would your company use in advertising Its name 
and the character of the business? 


A. Army & Navy Trading Co. 

Examiner Addison. On your signs, do you or do you not have 
“Army and Navy goods”? 

253 The Witness. No, sir. 

Examiner Addison. No statement on the outside of your 
store to that effect ? 

The Witness. No. sir. No, sir. I looked at every one of our 
signs yesterday, and in the store, and there wasn’t one iota of any¬ 
thing of “Army and Navy goods”, on the outside of our store or 
on the inside of our store. I just looked there yesterday! There 
is not one sign in our store, “Army and Navy goods.” 
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The only thing we show is “Army & Navy Trading Co.’’ Nothing 
about “surplus”. nor anything. 

By Mr. Stein : 

Q. In the advertising of your merchandise, do you make any dis¬ 
tinction between Army and Navy goods and the ordinary com¬ 
mercial ? 

A. Yes, sir. 

Q. How do you make that distinction? 

A. We mark in the column. “Army. Army goods. 7 ' 

Q. Mr. Bernstein, I believe you have with you samples of the 
usual advertisements that your company adopts, in the various 
newspapers. Is that right ? 

A. Yes. sir. 

Q. Will you please offer for the record the usual and character¬ 
istic advertisements of your company, in the papers? 

A. Here is one. 

254 Mr. Stein. I offer for the record and mark Respondent’s 
Exhibit 1, an advertisement appearing in the Times under 

date of November 30. 1930. and I call particular attention to that 
portion of the ad which refers to “500 genuine all-wool Army 
blankets. 77 

(The paper referred to was marked “Respondents’ Exhibit 1, for 
Identification. 77 ) 

Bv Mr. Stein : 

V 

Q. Mr. Bernstein, calling your attention to this part of the ad, 
which refers to “500 genuine wool Army blankets”, is that what 
vou mean when you sav vou draw a distinction between Army and 
Navy goods, and commercial goods, when vou advertise? 

A. Yes. sir. 

Q. I believe you have other specimens of advertisements? 

Examiner Addison. I understand this is offered. 

Mr. Stein. Yes: as Respondent’s Exhibit 1. 

Examiner Addison. And am I correct in my understanding that 
you testified this is an ad that your company inserted in the Wash¬ 
ington paper? 

The Witness. Yes. sir. 

Examiner Addison. On November 30? 

The Witness. Yes, sir. 

Examiner Addison. 1930? 

The Witness. That is the date stamped on it. 

Mr. Bradley. No objection. 

255 Examiner Addison. It will be received, without objection, 
and it will be marked “Respondent’s Exhibit 1.” 

(The paper deferred to, marked “Respondent’s Exhibit 1”, was 
received in evidence.) 

Mr. Stein. I also wish to offer in evidence copies of advertisements 
appearing in—subject to your acceptance—various publications, ap¬ 
pearing in the Star- 

The Witness. News. Star, Times. 

Mr. Stein. Marked “Respondent’s Exhibit 2.” 

Mr. Teu. No objection. 
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Examiner Addison. This folder of advertising, containing ^4 Ma¬ 
nila sheets, with advertisements pasted on them, is received without 
objection and will be marked “Respondent’s Exhibit No. 2 (pages 1 
to 24. ... * 

(The folder referred to was marked “Respondent's Exhibits 2, 2-A 
to 2-BB, inclusive”, and received in evidence.) 

Mr. Stein. We wish to offer another advertisement markjed Re¬ 
spondent’s Exhibit 3. 

Mr. Tetj. No objection. 

Examiner Addison. The ad purporting to appear in the News for 
November 15, 1933. is received without objection, and will be marked 
“Respondent’s Exhibit No. 3.” 

(The paper referred to was marked “Respondent’s Exhibit 3 , and 
received in evidence.) 

256 By Mr. Stein: j 

Q. Mr. Bernstein, I will ask you to look at the various ex¬ 
hibits which have just been offered in evidence by us, and state 
whether these exhibits are characteristic of the usual type of ads 
which your company have been inserting in the newspapers since it 
started to advertise? , 

A. Yes, sir. 

Q. That is, descriptive- 

A. That is just about the line of advertising that we did. | 

Q. Do you know of any instance of a purchaser coming iijto your 
store and making a complaint that he or she was buying merchandise 
which they thought was Army and Navy goods, when in fact it was 
not Army and Navy goods? 

Mr. Bradley. Your Honor, we object to that, and for the purpose 
of the objection I wish to have read into the record, or cdpied by 
the reporter, a memorandum brief which I have drawn on that iden¬ 
tical subject, and. to that end, I tender this brief. However, I can 
read it into the record, myself, if you like. 

(Discussion off the record.) 

Mr. Bradley. The purpose of this objection is to the fallowing 
effect, that the witness is seeking to establish an inference 'ivhich is 
counterposed to inferences heretofore testified to by a substantial 
portion of the general purchasing public. An inference, your 

257 Honor, is not rebuttable. It cannot be examined. It (s a con¬ 
clusion, incorporeal, and having no substance which is at any 

time or in any sense subject to examination by persons other jthan the 
one who has drawn the inference. The facts upon which it is based 
may be rebutted, may be established to be untrue, but the facts, 
themselves, existing, the particular mental conclusion of al person, 
can never be contradicted. 

(Further discussion off the record.) | 

Examiner Addison. The answer will be received over Objection. 
Exception noted. 

(The last question was read by the reporter.) 

The Witness. No, sir. 

Examiner Addison. What proportion of the time since the store 
was opened have you been in there every day ? 

The Witness. Well, I am in there almost three-fourths of the day, 
of a business day. 
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Examiner Addison. Except in cases of sickness and so on, have 
you been in that store every day since the store opened ? 

The Witness. Yes, sir. No, I have left that store. 

Examiner Addison. Were vou not in a store across the street, at 
one time? 

The Witness. Yes, sir; I left the store with one of the others, but 
more than one store—we had more than one store at one time. 

258 Examiner Addison. The store was on the northeast corner, 
was it not? 

The Witness. Yes, sir; but that, the Sanitary Grocery Store has 

todav. 

%• 

Examiner Addison. Under the same name? 

The Witness. Well, it was called "Surprise Store” under the same 
ownership. 

Bv Mr. Stein: 

Q. Mr. Bernstein, aside from special notices in the newspaper 

distinguished the Army and Navy goods from your commercial 

goods, do vou have anv distinction in the marking of your mer- 

chandise. Army and Navy, from commercial, in the store? 

A. When we sell Army goods we put a sign, “Army”, “Army 

shirts”, or “Army drawers”, or “Army caps”, or “Navy watch caps”, 

or “Armv binoculars.” 

«/ 

Q. How is that indicated? 

A. By a sign—a sign about 10 by 14, with the price on, under it. 
Q. And merchandise—that is, that vou regard as ordinarv com- 
mercial merchandise—that does not contain such? 

A. No, sir. 

Q. Has the word or words “Army & Navy Store” acquired any 
special meaning in the trade? 

Mr. Bradley. Your Honor, we object to that. It is obvi- 

259 ouslv impossible. The witness cannot test if v as to what other 
people think the words mean. 

Examiner Addison. The answer will be received, over objection. 
Exception noted. 

(Last question read.) 

A. When we started the business we carried Army surplus mer¬ 
chandise. approximately 90 percent, and at that time the public 
assumed that we had Army and Navy surplus stock for sale; but the 
assumption today that the general public know there is very 
little Army and Navy goods on the market, and practically means 
nothing. 

Mr. Bradley. Your Honor, we move to strike the answer, or the 
latter part of it. rather, as being a pure conclusion. 

Examiner Addison. That is the only part of it that was responsive 
directly to the question, wasn’t it? 

Mr. Bradley. Yes, sir; but I am just renewing the objection, in 
form and substance. 

Examiner Addison. Motion denied. 

Bv Mr. Stein: 

Q. Now, what special meaning, if any, has the public acquired, for 
the present, in the name of “Army & Navy Store” ? 
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Mr. Bradley. Your Honor, we are getting further and further 
afield in this. He is out of bounds completely, now. 

Mr. Teu. The question is unintelligible to me. 

260 Mr. Steix. In order to cut it down and be more direct- 

By Mr. Steix : 

Q. What is the present meaning, in the mind of the publicf, of an 
“Army & Navy Store”? j 

Mr. Teu. The objection has been ruled upon, your Honorj. 

Mr. Bradley. We renew the objection. 

Examiner Addisox. The answer will be received, over objection. 
Exception noted. 

That is, if you know. Have you had an occasion to know what I 
or Mr. Teu or Mr. Bradley, coming into your store, understand by 
the term “Army & Navy Store”? 

The Witxess. Well, as a general run, the men that come jnto the 
store, that is the work clothes that we are selling, working men’s 
clothes. 

Examiner Addisox. How can you tell that? I mean, how do you 
tell what is in my mind? 

The Witxess. Well, I cannot tell what is in your mind, j 

Mr. Bradley. That is why it is objectionable, your Honojr. 

Examiner Addisox. Maybe he has got a ground. I do nbt know. 

The Witxess. I cannot tell what is in your mind, j 

261 Examiner Addisox. Do they say things that disclose to you 
what is in their mind on that point? 

The Witxess. No; they don’t. The public don’t know tljiat, and 
they don’t say anything to me in reference to that. j 

By Mr. Steix : 

Q. Do you have the same kind and character of persons chine into 
your store today as you had 5 years ago? 

A. A good majority of them; a good percentage of them. 

Q. And I will ask you to state, if yon know, whether thesp people 
know whether they are buying Army and Navy goods, or whether 
they are buving commercial goods? 

A. They know they are buying commercial goods. 

Q. How do they know? 

A. Because every sign in our store indicates commercial stuff 
from Army stuff. When we sell Army goods, we put a sign up, 
“This is Army surplus merchandise.” 

Examiner Addisox. You are just assuming, there, that they know 
what you know, aren’t you? 

The Witxess. No, sir; from the reading of the signs, if tlttey come 
in the store, and that we have buckskin gloves on sale, we say, “Army 
buckskin gloves on sale, 49 cents.” When we have Navy wa^ch caps, 
we have ‘\Savy watch caps, 23 cents.” 

Examiner Addisox. With what proportion of your customers is the 
question entered into as to whether it is Army and Navy, or 

262 whether it is not ? I mean, when they go to buy a spirt. 

The Witxess. Well, I would say when they conje in the 
store, and they see a sign, “Army goods”, they know it {is Army 
goods. When they see a white shirt, or a blue necktie, or a tan neck- 
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tie. or a pair of striped trousers, they assume that it is not Army 
goods we are selling. 

Examiner Addision. Yes. Well, you are just making the state¬ 
ment. there, though, giving them credit for ordinary intelligence. 

The Witness. Ordinary intelligence. 

Examiner Addison. You think they would do that? 

The Witness. Yes. ordinary intelligence. They know the Army 
did not have white striped trousers, or the Army did not have blue 
neckties, or white shirts. 

Examiner Addison. But as I understand you, you have not en¬ 
tered into this discussion on that point, with any great number of 
customers ? 

The Witness. Xo. sir. Xo. sir. 


Bv Mr. Stein : 


Q. You meet the trade every day? 

A. Yes. sir. 

Q. You sell merchandise over the counter? 

A. Yes. sir. 

Q. About how many people every day do you meet in your store— 
that is. purchasers? 

263 A. Well, some days we had as high as 1.500 sales; other 
days, 2.000 sales. That means approximately 2.000 people 
enter our store. 

Q. Of those 2.000. about how many would you meet? 

A. Well. I would meet personally, in contact, probably 100 or 
200 a daw 

Q. And how long a period of time would that cover, about? 

A. Dailv. I would meet—I would meet them as they come into the 

V •/ _ 

store and direct them to the different departments. That is one 
of my positions. 

Q. And has it been going on for several years ? 

A. I es. sir. 


Q. I call your attention. Mr. Bernstein, to the words. “Army & 
Xavv“ in vour trade name of “Army & Xavv Trading Co.” From 
vour contact with the purchasers that come into your store, as you 
liave just stated, can you tell us whether or not the words “Army & 
Navy” in your trade name has any tendency of misleading or con¬ 
fusing these purchasers into believing that they are buying “Army 
and Xavv" goods, when as a matter of fact they are not so buying? 

Examiner Addison. That is the very thing the Commission has 
got to decide, isn’t it ? 

Mr. Bradley. That is it. That is the case. 

Mr. Stein. It is a question of fact. 

Examiner Addison. Well, it is in a wav. 

____ 7 %/ 

264 Mr. Bradley. It would be a conclusion of fact. 

Mr. Stein. And the Commission would draw a conclusion 
from the facts which we disclose. 

Examiner Addison. Well, you are asking him to draw that con¬ 
clusion for the Commission, aren’t you ? The answer will be received, 
over objection. Exception noted. 

(Last question read.) 

A. Has no tendency of deceiving. 
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Bv Mr. Stein: 

Q. Upon what do you base that opinion ? 

A. Upon the information that, from the people that co^ne into 
the store, their attitude, and the way we display our merchandise, 
the signs that we display in our store. There is no way that they 
can be deceived. 

Q. What injury, if any, would your company sustain, if ip should 
be required to eliminate the words “Army & Navy” from its trade 
name ? 

A. It would acquire great injury, practically start all ovet adver¬ 
tising some other name, which is a big loss to us. 

Examiner Addison. Could you put an estimate on that? Do not 
do it if you do not feel competent to, or if you would rather someone 
else from the firm would answer that—but could you give an estimate, 
in monev value, of the worth of the name “Armv & Navy” to vour 
concern, over any other name you might use, such as any you 

265 chose, “Ideal Trading Company” or “Globe Trading Com¬ 
pany” ? 

The Witness. Well, I think the goodwill of the Army & Navy 
Trading Co. is untold. It is worth a half a million dollars, the good¬ 
will of the Army & Navy Trading Co. 

By Mr. Stein: 

Q. When you say the “goodwill”, do you mean its trac^e name? 

A. Its trade name. 

Q. And if you should be required to eliminate the words TArmy & 
Navy” from your trade name, how would that affect your business? 

A. I think we would have a great loss. 

Q. How would your injury, or the injury to your company, 
compare with the other Army and Navy stores, should they be 
required to eliminate the words “Army & Navy” from their name? 

A. They have a trade name, like, for instance, the Irving’s Army & 
Navy Store. Fogel's Army & Navy Store, Gritz’ Army!& Navy 
Store, Martin’s Army & Navy Store, American Armvj& Navy 
Store. 

You see, our name is entirely different. We have Army & Navy 
Trading Co., no mentioning of any store. 

Q. By eliminating the words “Army & Navy”, for instance, from 
Gritz’ Army & Navy Store, there would still remain “(jjritz”, is 
that right ? 

A. Yes, sir. 

266 Q. How would that loss compare with the elimination of 
“Armv & Navv” from vour trade name? 

Mr. Text. Objection, your Honor. 

Mr. Bradley. Purely speculative. 

Examiner Addison. Isn’t that perfectly patent? 

Mr. Stein. Yes. 

By Mr. Stein: 

Q. So your answer, I assume, would be- 

Examiner Addison. The answer will be received, if vou tvant it in 

* •/ 

there. 

Mr. Stein. I will reframe the question. 
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Bv Mr. Stein: 

Q. How would your injury, by eliminating the words ‘‘Army & 
Navy** from your trade name compare with the injury that may be 
sustained by Army and Navy stores who do not rely upon the words 
“Army & Navy** as part of its trade name, but merely descriptive 
of the kind and character of its business, and as, for instance, 
“Foyers Armv & Navv Store*’, “Gritz' Armv & Navy Store”, and 
the like? 

How would your loss compare with their loss, if the words 
“Army & Navy** be required to be eliminated? 

Mr. Text. Object, your Honor. 

Examiner Addison. The answer will be received over objection. 
Exception noted. 

A. Very little, compared to our store. Their loss would 

267 be verv trivial. 

By Mr. Stein : 

Q. And on what do you base that? 

A. Thev have a name, a set name. “Irving’s.” Thev have a set 
name. “Fogel’s.” They have a set name. “Gritz* *’, and undertone is 
in their ads. as they would see. as I have some of those ads here. I 
think you will find them. Mr. Stein, in this book here. 

Q. I direct your attention to Respondent’s Exhibit 2, which con¬ 
tains a collection of ads appearing in the newspapers. 

A. People's. 

Q. Particularly the one entitled “People’s Army & Navy Store, 506 
Ninth Street. Northwest.” 

Examiner Addison. Apparently that is on the last page in the 
book, in the folder. 

The Witness. Yes. sir. 

Bv Mr. Stein : 

Q. Can you make an explanation of your reason, from that, why 
the other Armv and Navv stores would not be subjected to the 
same injure as vou would? 

Mr. Bradley. Your Honor, that is highly objectionable. 

Mr. Stein. I withdraw the question. 

(Discussion off the record.) 

268 Examiner Addison. If there is any idea that you have, in 

addition to that- 

The Witness. Well, the idea is that we would lose our name 
where they would not lose^ their name, see ? They will have their 
name, “People’s Armv <& Navv Store”, “People’s”, or “Irving’s”, or 
“Gritz*.” We have—that is our name, our bread and butter, Army 
& Navv Trading Co. 

Bv Mr. Stein: 

* 

Q. Mr. Bernstein, is your company willing to adopt any words 
or phrases in conjunction with your trade name of Army *& Navy 
Trading Co., that the Federal Trade Commission may suggest or 
offer? 

Mr. Teu. Object, Your Honor. 

Examiner Addison. The answer will be received, over objection. 
Exception noted. 
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A. We would willingly concede to any change, any add^d name, 
any phrase, to our present name. 

By Mr. Stein: 

Q. Should the Commission see fit. Mr. Bernstein, to reqluire you 
to use words or phrases in conjunction with your trade pame, in 
order to eliminate the alleged deception or fraud described in the 
complaint, are you further willing to adopt such words or phrases, 
in the same prominent type as your trade name appears? 

A. Yes, sir. 

Q. Mr. Bernstein, is your company willing to adopt the 

269 following words and phrases, in addition to any offers that 
the Federal Trade Commission may make, to-wit: 4i jNot con¬ 
nected with the Army and Navy’'? 

A. Yes, sir. 

Q. “Not connected with the Government”? 

A. Yes, sir. 

Q. “Not a Government store”? 

A. Yes, sir. 

Q. “Net affiliated with the United States Government.” 

A. Yes, sir. 

Q. “We do not handle exclusively Army and Navy goods.” 

A. Yes, sir. 

Q. Are you also willing. Mr. Bernstein, or is your company also 
willing to add to its trade name the following: “We do not deal in 
Army and Navy goods.” 

A. To preserve the name, they would gladly concede to it. 
Cross-examination bv Mr. Bradley: 

4 / 

Q. Mr. Bernstein, what is your connection ? You have a financial 
interest in the respondent corporation ? 

A. Yes, sir. 

Q. What, in round figures, is the present inventory? 

A. Around $150,000. 

Q. And I understood you to say that, last year, you did approxi¬ 
mately a half million dollars? 

A. Yes, sir. 

270 Q. Turn-over? And that it is about 20 to 25 percent greater, 
this year? 

A. Yes, sir. 

Q. Why did vou select the name “Army & Naw”, in cfonnection 
with the corporate name of your store? 

A. Well, at the time, we "were dealing in, principally. Army and 
Navy surplus merchandise. 

Q. And you selected that name in order to impress that fact upon 
the public, is that correct? 

A. Yes, sir. 

Q. At present I believe you say you have approximately 15 percent 
of the inventory, as being derived from Army and Navy sources ? 

A. Yes, about, approximately that. 

Q. The various canteens, Veterans’ associations, American Legion, 
and what not, descriptive of people who now or who have been in 
connection with the Army or the Navy, they buy from mercantile es- 





138 


EMANUEL M. BERNSTEIN 


tablishments which do not use the words ""Army & Navy as well as 
from you, do they not ? 

A. Probably they do. 

Q. Well, you don’t sell them exclusively ? 

A. No, sir. . 

Q. These goods which you secure from various jobbers—you 
enumerated them earlier—do you know, of your own knowledge, that 
such goods. although represented to you to have been 

271 secured from the Army or the Navy departments, do you 
know actually that they were so secured ? 

A. Yes. sir. 

Q. How do you know ? Were you present at the sale ? 

A. No, sir. ‘I know them from the contract tickets on the garment, 
from the contact signs on the garment, from the bales, the tagging, 
from the Quartermasters depots, signs on the bales, from the little 
tags, contract numbers, and so forth. 

Q. Those could not be reproduced or counterfeited ? 

A. Everything is possible. 

By Mr. Text : 

Q. Mr. Bernstein, how old is the oldest Army and Navy goods 
that you have in stock? How many years have you had them there? 

A. Well, we have some belts, probably since 1920. 

Q. That you still have in stock? 

A. Yes, sir. 

Q. You have no competitors, except other Army and Navy stores, 
so-called ? 

A. Yes. sir. 

Q. You have other competitors? 

A. Army and Navy stores, competitors. 

Q. Well, you have competitors, other than that? 

A. In our general merchandise; ves, sir. 

272 Mr. Teu. That is all. 

Examiner Addison. I wanted to ask you one question. I 
assume—and if I am wrong say so—that you do not have direct 
knowledge of whether or not a practice exists of departments in 
stores in Washington being conducted by other people. I guess you 
have no direct knowledge on that point ? 

The Witness. No, sir; I don’t. 

Redirect examination by Mr. Stein: 

Q. You state, Mr. Bernstein, that the other Army and Navy 
stores are competitors with you in Army and Navy goods? 

A. Yes. sir. 

Q. Now. with respect to your general commercial merchandise, 
do you have any competition in that? 

A. We have competitors; yes, sir. 

Q. And who are those competitors? 

A. Mostly the stores handling a similar line of merchandise that 
we handle. 

Q. Does Hecht & Company handle similar commercial merchan¬ 
dise that you handle? I mean, of the same kind and character? 

A. Very, very little of the same kind and character. 

Q. And does it often or seldom happen that Hecht & Company 
sends trade to you ? 
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A. Yes, sir. j 

Q. Does it often or seldom happen that Woodward & 

273 Lothrop send trade to you ? j 

A. Yes, sir. 

Q. Does it often or seldom happen that Lansburgh’s send trade 
to you? ! 

A. Yes, sir; we get a lot of trade from Lansburgh’s. 

Q. Are these all department stores that I have referred to ? 

A. Yes, sir. 

Q. Do 3 ’ou know of any other establishments, other than Army 
and Navy stores, that would send trade to you? 

A. Different stores would send trade to us, on a commodity that 
we have for sale. 

Q. What would be the character of merchandise or dejnand for 
merchandise, that Hecht would send customers to you? j 
A. Riding, riding equipment, tents, different binocular^. 

Q„ You mean the line of Army and Navy goods? 

A. Army and Navy stuff. 

Q. Is that also true of Lansburgh’s ? 

A. Yes, sir. 

Q. And Woodward and Lothrop? 

A. Yes, sir. 

Recross-examination bv Mr. Teu : 

Q. Mr. Bernstein, in each instance that they sent customers to 
you, was it because they do not stock the goods, or for what reason— 
that particular kind of goods that the customer wa|nted? 

274 A. Probablv they did not stock it. I 

(Witness excused.) 

Mr. Teu. May we have a 5-minute recess? 

Examiner Addison. Is that all right with you, Mr. Stein? 
(Thereupon a recess was taken from 11:25 a. m. to 11:30 a. m.) 

Louis Goldberg was thereupon called as a witness for the respon¬ 
dent, and. having been first duly sworn, testified as follows: 

Direct examination by Mr. Stein: 

Q. Your full name, sir? i 

A. Louis Goldberg. 

Q. And how are you employed? 

A. As manager, buyer of the military department, Army & Navy 
Trading Co. 

Q. How long have you been connected with the Army & Navy 
Trading Co.? 

A. Since 1923. 

Q. And you are still so connected with them ? | 

A. Yes. 

Q. What is the character of business conducted by the Army & 
Navy Trading Co.? . . ^ i 

A. General line of merchandising, commercial. Government, 

275 more commercial than Government. j 

Q. Are you in the retail or in the wholesale business? 

A. Well, on quantity, naturally, we sell at a little less tjnan retail. 
Q. To whom does your company cater? Locally, or—-— 
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A. Locally, to the general public, and to the Government, in the 
various departments, Department of the Interior, Department of 
Commerce, Department of Agriculture, Smithsonian Institution, 
Xaval Research Laboratory; and then, out of town, the various post 
exchanges, like Fort Meyer, Fort Bellvoy, Fort Washington, Camp 
Mead, and to the officers located in those camps, also. 

Q. The various forts and exchanges which you have just enumer¬ 
ated, do you mean to say that you sell them merchandise? 

A. Yes. sir: we sell it and charge direct to the PX’s. That is. 

. i C • 

the Post Exchanges. 

Q. What kind of merchandise does your company offer for sale? 

A. Working men’s outfits, clothing, vest shirts, camping equip¬ 
ment, Army canteens. Armv web belts, and Army and Xavy officers’ 
uniforms, and Marine. 

Q. What percentage of the merchandise which you have just 
enumerated comprises the Army and Xavy goods, and what percent¬ 
age of is comprises the commercial goods ? 

A. The majority is in the commercial end. 

276 Q. Can you state in percentage? 

A. Well, I heard Mr. Bernstein state, around 10 to 15 
percent, which I think is correct, in the Army, and the 85,1 presume, 
that is in the commercial. 

Q. Was there a time when your percentage of Army and Xavy 
goods was higher than it is at the present time? 

A. Oh, yes. That was back in 19243, before the front was re¬ 
modeled. we used to have—well, it was practically 90 percent of 
Army merchandise, and—Army merchandise, and "the whole front 
used to be literally lined up with boxes, with different Army sur¬ 
plus merchandise in them, like helmets and canteens, and belts, and 
bags, and haversacks, and various other Army stuff. 

Q. Can you state the reason for the decline in the percentage of 
Army and Navy goods? 

A. Well, it is quite obvious that the sales have been sort of slowing 
up in Government sales. 

Q. You say “sales”? 

A. Sales from the Government, various camps. 

Q. You mean that the Government is not offering as much - 

A. Xo, sir; not as much as they have. 

Q. On the market, as they had been in the past? 

A. No, sir. 

Q. Do you know whether the Government will, in the future, 

again sell surplus Army merchandise ? 

277 Mr. Teu. Object, your Honor. 

Mr. Stein. If he knows. 

A. Well, we get proposals right along from different Government 
reservations, different camps, offering class C merchandise for sale. 

Q. Class? 

A. Class C. That is what you might say I-C, condemned. 

Q. Refuse merchandise? 

A. Refuse, yes, that they have no more use for; but we don’t 
go in for it. 

Q. You don’t buy that character of stuff? 

A. Xo, we don’t buy that. 
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Q. But that has been offered to you by the Government? 

A. Yes, sir; we get those proposals on an average ofj once a 
week from the various camps that will offer condemned rperchan- 
dise for sale, but we have not bought any of that stuff, at| all. 

Q. How often do you buy Government Army and Navy goods? 

A. Well, the last 2 months I got in 12—12—about 36 genuine 
U. S. Government 16 by 16 pyramidal tents, and we buy various 
other Government stuff, canteens, from these jobbers. 

Q. Do you buy Government Army and Navy goods right along? 

A. When we can get it, yes. 

Q. I mean, not necessarily from the Government, but from 
jobbers. 

2T8 A. Yes, sure; when we can get hold of it. 

Q. How often do vou buy Army and Navy goods from 
jobbers? " ‘ ‘ 

A. Well, we watch our stock pretty carefully, like those Army 
canteens and those Army web belts, and the tents, and—well. I don’t 
know just when. Well, we bought, in the last 6 months—well, within 
since the first of the year, we bought genuine U. S. Army canteens 
from Globe Sales. 

Q. Have you had occasion to buy any Government periscopes? 

A. Government periscopes? We bought 10 cases, or 22 cases 
came in from—just the week before, a few days before the Shrine 
convention. 

Q. From whom did you purchase these periscopes? 

A. They came, I think it was, from Warsaw, if my memory serves 
me correct. 

Examiner Addison. How many per case? 

The Witness. I think each case has 100. Each case has—all 
depends on the size of the case. They run from 60 to 100 iij a case. 

j 

By Mr. Stein : 

Q. How many cases? 

A. I think it was 22. 

Q. You say that was Army and Navy goods? 

A. Genuine periscopes. 

Q. How do you know that? 

A. Because they had “Quartermaster” on the boxCs, and the 
279 boxes were the same as I saw, myself, when I was in the 

Army, during the war. I was in the Quartermaster’s depart¬ 
ment, and it had the genuine Government stamps on thenji, contract 
numbers, and that is what it was. Just Government literature, right 
on the boxes; that is all. 

Examiner Addison. What did that lot cost? 

The Witness. The cost? I didn’t buy them, but—I 4on’t know 
what they run. I didn’t see the bill. j 

By Mr. Stein: 

Q. Mr. Goldberg, in the course of your employment, you have 
occasion to meet the trade? 

A. Yes, sir. 

Q. As it comes into the store? 

A. Yes, sir. 
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Q, About how many persons would you meet a day in the store, 
that you would handle ? 

A/Oh. I guess I meet the majority. I have quite a big personal 
trade, especially in commercial and military. 

Q. How long has that existed ? 

A. Well, since I have been there. I built up a very nice personal 
trade, myself. 

Q. How can a purchaser distinguish between Army and Navy 
goods, and commercial goods, when they come into your store ( 

A. Well, it is just like Mr. Bernstein has stated. Nothing is 
280 done there to fool the public, or—they come in the store—to 
mislead the public. 

Mr. Bradley. We object to that as being unresponsive, and 
as being a conclusion, and move to strike it out. 

Examiner Addison. Motion granted. 

The Witness. The Army stuff is marked “Army/* Army stuff is 
marked “Army** stuff, see."and the commercial stuff is not even—just 
marked with prices, and it is not marked with “Army” at all. or anv- 
thing like that, or “Navv.” 

c - v 


Bv Mr. Stein : 

Q. Mr. Goldberg, during the time that vou have been connected 
with the Armv Navv Trading Co., do vou know of anv instance of a 
purchaser coming into your store complaining that he or she had pur¬ 
chased an article of Armv and Navv goods, when in fact they were 

ft. »/ • V 

not so purchasing Army and Navy goods? 

A. Not to my knowledge; no, sir. 

Q. I call your attention to the words “Army & Navy*’ appearing in 
the trade name of the Armv & Navy Trading Co. From vour con- 
tact with the public as they come into vour store, can vou sav whether 
the words “Army & Navy" appearing on the outside of your store, in 
connection with the trading name, has a tendency or does confuse 
or mislead the public? 

Mr. Bradley. Your Honor, we renew the objection that we have 
stated, in reference to Mr. Bernstein’s testimony, the specific nature of 
it being that the question will call for a presumption based upon 
281 a presumption, or an inference based upon an inference, and 
is inadmissible. 

Examiner Addison. Do they ever enter into conversation with you 
that throw any light on that point? 

The Witness. No. sir. 

Examiner Addison. Well, that excludes it. then. 


Bv Mr. Stein : 

%/ 

Q. Do you or don’t you know that the words “Army & Navy”, used 
in your trade name, has a tendency to confuse or mislead the public? 
Mr. Bradley. We renew our objection, specifically. 

Bv Mr. Stein : 

Q. Do you know ? 

Examiner Addison. Go ahead. 

Bv Mr. Stein : 

•/ 

Q. You understand what his Honor has asked vou? 

A. No. 
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d lead his 


the trade 


Q. When you said “no 

A. No; I did not hear his question. 

Q. What did you understand his Honor to ask? 

Mr. Bradley. He is seeking to impeach and contradict ad 
own witness. 

Examiner Addison. I was willing to abandon that, and Jet you go 
ahead and have the question answered, if you would. 

Mr. Stein. All right. 

282 By Mr. Stein: 

Q. You state, Mr. Goldberg, that you daily meet 
coming into the place for the purchase of merchandise? 1 

A. That is right. 

Q. Is that right? 

A. Correct. 

Q. You also stated that the Army and Navy goods, wh 
for sale, is distinguished from the commercial goods by pr 
indicating that, is that right ? 

A. Yes, sir. 

Q, Do you know of any instances where a purchaser 
your store and purchased an article of merchandise, and thereafter 
complained that he thought that he was buying Army land Navv 
goods ? 

(Discussion off the record.) 

(Question withdrawn.) 

Bv Mr. Stein : 

Q. Do you know of any instance of a person being 
deceived into believing that he or she was buying Army 
goods, when they were not. by reason of the fact that vc|u have on 
the outside of the store “Army & Navy" as part of your trjade name? 

A. Not to mv knowledge. 
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Mr. Bradley. Your Honor, we object to the question 


and move 


Navv" in 


to strike the answer. It calls for an inference and 
283 and a conclusion not based upon facts. 

Examiner Addison. Motion denied. 

Cross-examination bv Mr. Bradley: 

%/ 

Q. How did you come to select the words “Army &\ 
connection with your corporate name? 

Mr. Stein. I object. 

A. That is up to the bosses. I cannot answer that. 

Mr. Stein. I object, because he was not with, them klien they 
established the name. 

The Witness. No, sir. I came there in 1923. That i$ too much 
for me. 

Examiner Addison. I guess you concede no harm is d( 
records as it stands; that is, it is cleared up ? 

Mr. Stein. All right. 

t_. 

By Mr. Bradley: 

Q. Have you any financial interest in this corporation? 

A. No, sir. I work for a living. 

Q. You are merelv emploved?^ 

A. Yes, sir. 


one bv the 
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Bv Mr. Teu: 

v 

Q. You spoke of the Army officers 7 uniforms and other military 
supplies. Mr. Goldberg? 

A. Yes. sir. 

Q. Where do you buy, for the most part, that line of goods ? 

284 A. From military factories. 

Q. That is, private- 

A. I mean, for the present-day uniforms. Of course, during the 
war- 

Q. Speaking of the present day. 

A. The uniforms were with a high collar, and that has all been 
out, and we had a lot of that stud' on hand, genuine. 

Q. The present-day purchases, made from private undertakings, 
pi ivate establishments ? 

A. Private; yes. 

Q. You spoke of selling to various Government departments? 

A. Yes. sir. 

Q. Was that business secured on a competitive-bid basis? 

A. Yes, sir: some of it, and then some, open-market purchases. 
I think anything under $100 is open-market purchase, and then 
over $100 I think it is under bid. 

Q. What did you sell the Interior Department? 

A. We sold them genuine U. S. canteens, those web belts, and 
the little bag that the canteen and cup goes in, and hangs onto the 
belt. 

(Witness excused.) 

Mr. Stein. May I request an adjournment to either this after¬ 
noon, so I can get my other witness here, or if you care to make 
it tomorrow, if it is agreeable. 

Examiner Addison. Let us make it definite. 

285 Mr. Stein. Well, tomorrow. Would Your Honor set it to¬ 
morrow morning some time? 

Mr. Teu. I have no objection to tomorrow morning. 

Mr. Bradley. That is all right with me. 

Mr. Stein. Tomorrow morning at 10 o’clock would be satisfactory 
to the Commission? 

Examiner Addison. The hearing is hereby adjourned, by agree¬ 
ment of counsel, to reconvene in this room tomorrow at 10" o’clock. 

(Whereupon, at 11:50 a. m., July 18, 1935, the hearing in the 
above-entitled matter was adjourned.) 

286 Before the Federal Trade Commission 

Docket No. 2285 

In the Matter of Army & Navy Trading Co. 

Room 2601-3-5, Federal Trade Commission Building, 

2001 Constitution Avenue , 'Washington -, D. <?., July 19 , 1935. 
Met pursuant to adjournment, 10 a. m. 

Before John W. Addison, Examiner. 

Appearances: S. Brogdyne Teu and Alden S. Bradley, Attorneys 
for the Federal Trade Commission. J. B. Stein, Attorney for the 
respondent, Army & Navy Trading Co. 


CHARLES M. ROSENTHAL 


145 


287 PROCEEDINGS 

i 

I 

Charles M. Rosenthal was thereupon called as a witness for the 
respondent, and, having been first duly sworn, testified as fallows: 

Direct examination by Mr. Stein : i 

Q. State your full name. 

A. Charles M. Rosenthal. 

Q. And your occupation? 

A. I am President of the Army & Navy Trading Co. 

Q. And where is the Army & Navy Trading Co. located ? 

A. On the corner, 801 to 807 D Street Northwest, Washington, D. C. 

Q. That is the northwest corner and the southwest corner? 

A. Yes. 

Q. Of Eighth and D Streets Northwest? 

A. Northwest. 

Q. What interest, if any, does the Army & Navy Trading Co. have 
in the northeast corner, now occupied by Sanitary Grocery Co.? 

A. We have the lease on that corner. 

Q. Did your company, at one time, occupy that corner, also ? 

A. Yes, sir. I 

Q. What kind of a business is the Army & Navy Trading Co.? 

A. General merchandise and sporting goods. 

288 Q. Retail or wholesale? 

A. Retail. 

Q. State briefly the kind and character of merchandise handled 
by the Army & ^ avy Trading Co. ? 

A. Well, the best part of our merchandise is working clothes for 
the workingman. 

Q. And what do those clothes consist of ? 

A. Overalls, underwear, hosiery, shoes, blankets, sweaters, gloves, 
raincoats, work shirts, shoe strings, and the general line of merchan¬ 
dise, I mean, of anything that is handled in the way of geheral mer¬ 
chandise, sheets, and pillow cases. 

Q. Do you also handle what is known as “Army and Nayv goods”? 

A. Yes. 

Q. What kind of Army and Navy goods do you handle? 

A. Blankets, raincoats, ponchos, duffle bags, saddle bkgs, knap¬ 
sacks, pistol belts, garrison belts, hobnailed shoes, garrison shoes, 
tents, breeches, canteens, meskits, cups, binoculars, field glasses, cots, 
bed sacks, mosquito bars, picks, pick mattox, shovels, barrack bags, 
dungarees. I guess that is all. 

Q. Mr. Rosenthal, what percentage, would you say, comprises the 
Army and Navy stock of merchandise? 

A. You mean as of today? 

Q. Yes. 

A. From 15 to 18 percent. 

Q. And the balance would be characterized as what class of 

289 merchandise? 

A. General merchandise. 

Q. What was your percentage of Army and Navy goods when you 
commenced business? 

A. Well, it was practically all—I would say 90 percent or 92 
percent. 
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Q. By the way, when did your company commence business? 

A. Sixteen years ago. 

Q. When did you notice a decline in your percentage of Army 
and Navy goods? 

A. Around 1930 to ? 32. 

Q. What was the reason for the decline ? 

A. The Government didn’t put out any more proposals, and the 
proposals that they did put out. and we bid on it. the bid would not 
be high enough, or bids would be rejected. 

Q. With that situation before you. what did vou do about mer- 
chandising your store ? 

A. Well. 1 went out on the open market and bought merchandise. 

Q. Do vou still continue to buy Armv and Navy goods? 

A. Yes. I bought quite a lot in the last 3 months. 4 months. 

Q. What purchase of Army and Navy goods did you make, in the 
last three or four months ? 

A. Squad tents, canteens, meskits. blankets, and hobnailed shoes, 
pistol belts. Army underwear. Army wool sox. binoculars, 
290 trench shovels, pick mattox. 

Q . How often do vou have occasion to buv Armv and Navv 

goods 

A. Well, at anv time that anvbodv has anything in the line of 

^ V •/ V v_- 

Army and Navy goods. 

Q . Have vou been buying Armv and Xavv goods right along 
continuously. 

A. Yes: I bought some stuff yesterday. 

Q. Consisting of what character of merchandise? 

A. I bought 50 dozen khaki breeches vesterdav. 

V t' V 

Q. How do vou buv vour Armv and Navv goods? 

A. From the man who buvs it from the Government. 

%> 

Q. I mean, for the past year. 

A. Well, from the jobber. I guess. 

Q . Have vou ever had occasion to buv Armv and Navv goods 
direct from the Government ? 

A. Oh, yes. 

Q. When was that? 

A. I think the last breeches that I got from the Government was 
the latter part of 1934. 

Q. What character of merchandise ? 

A. I bought tents and canvas, and also some gloves. 

Q. Bought those from the Government ? 

A. Yes: Quantico, Va. 

Q. And you are buying Army and Navy goods, right along? 

A. Yes, sir. 

291 Q. Should there come a time in the future when Army and 
Navy goods will be again available on the market as in the 
past, would you again increase your percentage of Army and Navy 
goods ? 

Mr. Bradley. Your Honor, we object to that question, as being 
irrelevant, immaterial, and not germane to any issuable matter. 

Examiner Addison. The answer will be received, over objection. 
Exception noted. 
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Mr. Stein. You may answer. 

A. Why, I would be starting a real Army and Navy business over 
again. Possibly—well, I would say it would go back to at least 75 
percent of my general business, would be Army and Navy surplus 
goods. 

By Mr. Stein : 

Q. Under what circumstances, Mr. Rosenthal, or what circum¬ 
stances would have to exist in order that the Government ivould be 
in a position to offer again a surplus stock of merchandise ? 

Mr. Teu. Objection, your Honor. 

Mr. Bradley. We renew our objection. 

Examiner Addison. Same ruling. Isn’t that purely cumulative, 
though? Haven’t you gone into that more than once, already? 

Mr. Stein. Yes; I did. I will withdraw that. j 

292 The Witness. I would like to answer that question, if I 
could. 

Mr. Stein. All right, you may, with the Examiner’s permission. 

The Witness. I will tell you the reason. There is plenty cff surplus 
goods, right now, to be had, if it wasn’t for the C. C. (T. camps. 
1 mean, tnat would really automatically put plenty of surplus goods 
on the market, because the Government has plenty of surplus goods. 
I mean, if that means anything. 

Mr. Bradley. Your Honor, we move to strike the answei[ as being 
not responsive and speculative. 

(Argument off the record.) 

Examiner Addison. Go ahead with your next question. 

Mr. Teu. What is your ruling on the motion? 

Examiner Addison. Well, I haven’t granted any inotioi^ 
it. It is in there. 

Mr. Bradley. Will you note an exception, your Honor ? 

Examiner Addison. Yes. 

Mr. Stein. I will put the question this way: 

Bv Mr. Stein : 

Q. Mr. Rosenthal, state, if you know, whether at the present time 
the Government has surplus Army and Navy merchandise on 
hand ? 

293 A. Oh, yes. 

Q. How do you know that? 

A. Well. I was out in Chicago, in January, and I was in 
ville, Ind., in February of this year, and the depots are really loaded 
with merchandise of 1918, with markings on the bags. 

Q. You say it is 1918 merchandise? 

A. Yes. 

Q. Well, are they using that character of merchandise today? 

A. At C. C. C. camps, a great deal of it. 

Q. But not in the regular Government? 

A. No. 

Q. Regular Army and Navy? 

A. No. 

Q. And you know that some of this stuff is being sfcnt to the 
C. C. C. camps? 

A. Oh, yes. 
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Q. And if that had not been- 

A. Well. I would say C. C. C. camps and Federal—what they call 
the Emergency Relief, it goes to both places. 

Q. And that is the character of merchandise that you had been 
buying before these conditions had arisen ? 

A. Oh, yes. Oh. yes. 

Q. Mr. 'Rosenthal! does your company ever have occasion to sell 
merchandise to the Army and Navy, or to the Government? 
294 A. Yes. We have been selling, yes. since we have been in 
business. 

Mr. Bradley. Your Honor, we object to the question, and move to 
strike the answer, on the ground that it illustrates nothing issuable 


in the cause. 

Examiner Addison. Motion denied. 

The Witness. We get orders every day. I mean, we got an order 
this morning for $90, from a camp. We sell the Government plenty 
of merchandise. 


Bv Mr. Stein : 

Q. Can you state. Mr. Rosenthal, on the average of how much busi¬ 
ness vou do. or vou sell—how much merchandise you sell to the Gov- 
ernment or to the Armv and Navv. each year, on an average * 

Mr. Bradley. Objection renewed, your Honor. 

Examiner Addison. Objected to on what ground? 

Mr. Bradley. Objection renewed. 

Examiner Addison. Same ruling. 

A. Around forty to fortv-five to fifty thousand dollars—from forty 

to fifty thousand dollars. I think this year it will run into much 
** * 

more. 


Bv Mr. Stein : 

•/ 

Q. What departments do you sell ? 

A. Department of Interior, all camps through Virginia. Maryland, 
and a good part into Pennsylvania. 

295 Q. What is the kind and character of merchandise that you 
sell to the Government ? 

A. Campaign hats, garrison belts, shoes, wrap leggings, canvas leg¬ 
gings. O. D. shirts, boots, and officers equipment. 

Examiner Addison. So far as you have specified, none of those go 
to the Navy, do they ? 

The Witness. Well, we sell the Ship Service. That is the Navy, 
I believe, is it? The Ship Service is the Navy. We got an order 
yesterday, I think, for $198. from the Ship Service. 

By Mr. Stein : 

Q. Do you know of any retail store in the District of Columbia that 
is exclusively engaged in the sale of Army and Navy goods? 

A. None whatsoever. 

Mr. Bradley. We object to the question and move to strike the 
answer as being irrelevant. 

Examiner Addison. The motion is denied. 

By Mr. Stein : 

Q. Do you have any competitors in the District of Columbia, in the 
sale of Army and Navy goods? 
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A. Competitors? Well, there are other Army and Navy stores. 
I think there are seven or eight other Army and Navy storey—which 
is competition. " | 

Q. Do you recall the amount of the gross sales of your 
296 companv for the year 1934? 

Examiner Addison. Did you put those in yesterday? 

Mr. Stein. Yes; just a matter of corroboration. 

Examiner Addison. I cannot see the value of repeating. It is in 
there. 

Mr. Bradley. It is not at issue. 

Bv Mr. Stein: 

Q. Mr. Rosenthal, to what do you attribute the success of the 
Army & Navy Trading Co.? 

A. Well, the success of the Army & Navy Trading Co. is to the 
type of merchandise that we sell. In other words, we sellj as work¬ 
ingmen's clothes—there is reallv no one in the citv that ifeallv sell 
workingmen’s clothes, outside of Army and Navy stores. 

In other words, if a workingman wants anything, he knows where 
to go and buy them, because the other stores really don't handle it. 

Q. Mr. Rosenthal, what are your duties as President of ^he Army 
& Navy Trading Co.? J 

A. General merchandising, and I take care of the help. I also 
wait on trade. 

Q. Have you performed those duties for the past 16 yeikrs? 

A. Yes; I opened up the store 16 years ago. ! 

Q . During the 16 years of vour connection with the Army & Navy 
Trading Co., do you know of any instance of a complaint 
297 being made by any purchaser, coming to the store of the Army 
& Navy Trading Co. and complaining that he or she thought 
he had purchased Army and Navy goods, when in fact they had not 
been so purchased? 

A. No. I don't believe there has ever been a complaint. 

Mr. Bradley. We object to the use of the word “belie\1e.” 
Examiner Addison. The question was, has that ever; happened 
to you personally. 

The Witness. No; that personally has never happened to me. 

Bv Mr. Stein: 

Q. How do you distinguish, in the sale of your Armyjand Navy 
goods, from your commercial goods? 

A. We have it in our ads, if we advertise anything. Now, re¬ 
cently, we bought some cashmere sox. and we had in there “Genuine 
Government cashmere wool sox*’, or raincoats, “Genuine ^rmy rain¬ 
coats”, or we picked up 400 blankets, and we put in “Genuine Army 
blankets”, and, in our signs in our store we used the word|s “Genuine 
Army blankets”, and the only time we ever use that nai|ne is when 
we advertise Government merchandise. I 

Q. What distinction do you make in your Army and Navy goods 
on the counters in the store ? ! 

A. Well, we have possibly—we have a couple of huijdred coun¬ 
ters, there, and each counter has its own merchandise on it, 
298 and with big cards. It is advertised on the ckrds, what 
it is. I 
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Q. From the way you have marked your merchandise in the store, 
in the manner in which you advertise your merchandise, is it pos¬ 
sible for any reasonable minded person to be confused, in the pur¬ 
chase of Army and Xavy goods, from commercial goods ? 

A. There is no way- 

Examiner Addison. Wait. 

Mr. Bradley. Your Honor, we object to that, purely speculative. 
(Last question read.) 

Examiner Addison. His guess will be taken, if you want it. 

Mr. Tec. Exception. 

Examiner Addison. Exception noted. 

Bv Mr. Stein: 

Q. Go ahead, Mr. Rosenthal. 

A. Well, the cards, right on there, say “Genuine Government 
marchandise”, and I don't think—I know that there is no way of a 
customer believing that silk hose—if we have wool hose on the table, 
and we have silk hose on the table, that they would know that the 
Government, the Army don't wear silk hose. They wore the wool 
hose, and it is advertised, “Genuine Government raincoats”, or 
hosierv or blankets. 

V 

299 Q. Has your company ever used any other name but the 
name of Armv & Xavy Trading Co., since it has been in busi- 

ness ? 

A. Xo. We started with the name Army & Xavy Trading Co. 

Q. And you have continuously used that name? 

A. Yes, at all times. 

Q. And have vou ever been known bv anv other name? 

A. We have not. 

Q. Have you ever used descriptive words, “Army & Xavy Store”? 
A. We have not. 

Q. How do you advertise? What is your means of advertising? 
A. The newspapers, the radio, circulars, sales slips, wrapping 
paper, blotters. 

Examiner Addison. You did take a store on the northeast corner, 
there, under another name, there, at one time ? 

The Witness. As “Army & Xavy Trading Co., Bargain Annex.” 

Bv Mr. Stein: 

Q. Previously conducted, I think, a Surprise Store? 

A. Wait a minute. We had a Surprise Store, back some years 
ago, and we couldn’t make a pay of it. I mean, it just really couldn’t 
go over. 

Q. However, vou continued the name, the Armv & Xavv Trading 

Co.? " ° 

A. Army & Xavv Trading Co., Bargain Annex. 

300 Q. Approximately, Mr. Rosenthal, how much has your com¬ 
pany spent advertising its trade name, during its existence? 

Mr. Bradley. We object to that as being irrelevant. 

Examiner Addison. The answer will be received, over objection. 
Exception noted, but it seems to me it is cumulative, too. You have 
asked that. 

Mr. Stein. Yes. 
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Examiner Addison. I cannot see the point, unless you expect this 
witness to testify differently from what your other witness testified. 

Mr. Stein. No. 

The Witness. Well, I mean, the books are down there for that, 
anvwav. I 

By Mr. Stein: 

Q. Has the term 44 Army & Navy Store’* acquired any special 
meaning in the trade? 

Mr. Bradley. We object to that as being speculative, and| can call 
for nothing except a simple conclusion. 

Examiner Addison. What do vou mean bv the “trade?” You 

«/ %/ 

mean the people that come into his store to buy? 

Mr. Stein. No, speaking generally, Army and Navy Stores. 

(Further discussion off the record.) 

Mr. Stein. I want to change the question. 

301 Bv Mr. Stein : 

V 

Q. Has the term “Army and Navy store** acquired any 
special meaning in the trade that you are a member of? 

Mr. Bradley. Objection renewed. 

Examiner Addison. On what ground ? 

Mr. Bradley. On the same ground, that it is purely speculative 
and calls for a simple conclusion of fact. In other words, he is in¬ 
fringing upon the province of the Commission. That is a fact to 
be determined by the Commission, not by the testimony of any par¬ 
ticular witness. 

Examiner Addison. What basis have you had for knowing whether 
that is a fact or not ? 

The Witness. You mean - 

Examiner Addison. That is. how do you know what fhe words 
44 Armv and Navy” may mean? ! 

The Witness. Well, when I started the place, the reason why I 
called it 44 Army & Navy”, was because I had bought this surplus 
merchandise from the Government, and that is how, if that is the 
meaning, if that is the answer that you want me to give. | 

I mean, that is the way I take the drift of what you have to say, 
that we bought thousands of dollars worth of merchandise from the 
Government, and, at first, we didn ? t know what sort of merchandise 
to go into, so we finally decided to go into the retail mer- 

302 chandisinjr business and the name. 44 Armv & Navvl Trading” 

was the name that was put up for the- 

Bv Mr. Stein: 

Q. Evidently you did not understand the question. 

Mr. Bradley. Your Honor, we withdraw our objection.1 

(Discussion off the record.) 

Bv Mr. Stein : 

— i 

Q. I will ask you this question, Mr. Rosenthal: What ddes the pur¬ 
chasing public understand, in the District of Columbia, pv the term 
“Army & Navy Store”? 

Mr. Text. Objection. 

Mr. Bradley. We object, your Honor. Certainly purely specula¬ 
tive. 
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Examiner Addison. And what opportunity have you had for know¬ 
ing what the public understands by the term ‘’Army and Navy” 
as a part of a store's name? 

The Witness. Well, they come down there for camping goods. 
They come down there for work clothes, because it is Army & Navy 
Trading Co. It is an Army and Navy store. They can’t go into 
Woodward & Lothrop and buy the work clothes. They can’t even 
go into Hecht’s, and buy them. They can’t even go there and buy 
camping goods. 

Examiner Addison 1 . Do customers discuss with you the meaning of 
the name at all? 

The Witness. Well, they discuss it, right in Woodward & 

303 Lothrop's. They send us business. Lansbergh's take custom¬ 
ers to their back door and show them w’ere to go, down to 

the “Army and Navy store.” That is the way I get the meaning, 
why—what you want on that question. In fact, we have had Mrs. 
Woodward, "from Woodward & Lothrop, come down and buy sheep- 
lined moccasins, because it is an Army and Navy store. 

Examiner Addison. Or because she thought she could get sheep- 
lined moccasions there ? 

The Witness. Well, she couldn’t get them at Woodward & Loth¬ 
rop's, and she couldn’t get them in Hecht’s. Dulcan, vice president 
of Hecht Co., was just down a few weeks ago, and bought his boy 
a camping outfit. 

Examiner Addison. Have any of your customers ever specifically 
brought up the term, in your trade name, and told you that they 
understood bv it, or what it meant to them? 

ft 4 

The Witness. Well, I am explaining to you that that is about the 
onlv wav that I could answer vour question. 

Mr. Teu. We withdraw our objection, your Honor. 

Mr. Stein. We say that he has been in business for 16 years. 

Examiner Addison. Well, there is no objection. They have with¬ 
drawn it. The question has not been answered. You had better get 
the answer. The pending question i^ what? 

(Previous question read, as follows: “Q. What does the purchasing 
public understand, in the District of Columbia, by the term 

304 ‘Army and Navy store’?”) 

A. The way I get the question, is the way I would answer it, 
just the way I answered it a few seconds ago. 

B3’ Mr. Stein: 

Q. I will add this to the question: What does the purchasing pub¬ 
lic expect to find in an Armv and Navv store, in the District of 
Columbia ? 

A. Work clothes, camping goods, general line of merchandise, that 
they would not find in a department store. 

Q. Do they expect to find a store devoted exclusively to Army 
and Navy goods? 

Mr. Bradley. Your Honor, we object to that. The witness has 
not qualified. Your Honor has examined him on that score, and he 
has not qualified, specifically. 

Examiner Addison. The answer will be received over the objection. 
Exception noted. 


CHARLES M. ROSENTHAL 


153 


Mr. Teh. Exception to the ruling. 

A. Why, I answer that question the same as I answered, just a 
few seconds ago, that when they coine in there to buy anyt hing- 

Mr. Stein. No. 

Examiner Addison. Just try to say “yes” or “no” to thit, if you 
can. 

The Witness. Oh. j 

By Mr. Stein: j 

305 Q. The purchasing public, in patronizing an Army and 

Navy store, do they expect to find a place exclusively de¬ 
voted to the sale of Army and Navy goods? 

Mr. Teh. Object, Your Honor. 

Examiner Addison. Objection overruled. Exception n(}ted. 

A. Absolutely not. 

By Mr. Stein: 

Q. What injury,, if any, would your company sustain should it 
be required to eliminate the words “Army & Navy” from! its trade 
name, Army & Navy Trading Co.? 

Examiner Addison. Again, aren’t you asking the same question? 

Mr. Bradley. Yes, sir. 

Examiner Addison. Well, I am, but I want to emphasize it at this 
time, if Your Honor will permit me. 

Mr. Bradley. We object to it as being in proof of no issuable fact, 
being merely a matter of sympathy and not of law. 

Examiner Addison. The answer will be received over objection. 
Exception noted. 

A. I know that we would have to start life over again. I mean, it 
is just like something new coming into a man’s life, and itj would be 


and I mean to say “hard”, too. 

By Mr. Stein: 

Q. Plow would your injury compare with injury which may be 
sustained bv Armv and Navy stores who use the words “Army & 
Navy” as descriptive of the kind of business that they are in, but 
retain their original name, as for instance, “Forgel’s Army & Navy”, 
“Herman's Army & Navy”, “American Army & Navy’’, and the 
like. 

Mr. Teh. Objection, your Honor. 

Examiner Addison. Objection overruled. Exception qoted. Go 
ahead and answer. 

A. When we started business 16 years ago, we started with the 
name “Army & Navy Trading Co.” At that time there was Army 
& Navy Sales Co. There was Flashman’s Army & Navy Sales Co. 

Examiner Addison. So far as I can observe so far, you have not 
said a word in answer to that question. 

The Witness. I want to get to it. I wanted to get to it. 

Examiner Addison. But he has put in his question that there are 
several others. Go ahead. 

The Witness. I wanted to get to that part. We have used the 
name “Army & Navy Trading Co.”, and if they would take away 
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the “Army & Navy Trading Co.”, I think that it would abso¬ 
lutely—I know that it would absolutely ruin our business. 


307 By Mr. Stein : 

Q. Well, you have already stated that, but would the injury 
be as great to these other companies that you have just mentioned? 

A. Why. the other companies that advertise, if the men read the 
papers, right now, right even yesterday, they got out here Gritz, 
has his name “Gritz” very large, and a 3-inch letter, and “Army & 
Navy", in about an eighth of an inch letter, and when we used our 
name in yesterday's rTimes”, we had quite an ad, and the word 
“Army & Navy Trading Co.”, and “Army & Navy Trading Co.” 
is as large, all the way through, as it is any part of the signature 
cut. 

When the}* use it, even in Wednesday's “Star”, “Irving’s” is big, 
and "Army & Navy” is in very small print. It would absolutely 
mean a big difference. I mean, because we have followed that name 
through, "Army & Navy Trading Co.” 

Q. ^Mr. Rosenthal, is your company willing to adopt any words 
or phrases that the Federal Trade Commission may suggest to be 
used in conjunction with your trade name of Armv & Navy Trading 
Co.? 

A. \ es. 

Q. Are you willing that such words or phrases shall be of the same 
common type as your trade name is at the present ? 

A. Yes. 


Q. Is your company willing to adopt the following words 
308 or phrases in conjunction with its trade name of Army & Navy 
Trading Co., to-wit. ‘•‘Not connected with the Army and Navy”, 
"Not connected withi the Government”. "Not a Government store”, 
"Not affiliated with the United States Government”, "We do not 
handle exclusively Armv and Navv goods”? 

Mr. Teu. Your Honor, that is all objectionable, no proof- 

Mr. Stein. At the present I would think- 

Mr. Bradley. Your Honor, the function of the Commission is 
purely injunctive. This is off the record. 

Examiner Addison. Oh. 

(Discussion off the record.) 

Examiner Addison. Let him answer this last question. 

A. Yes. 

Mr. Stein. I wish to change it. 


Bv Mr. Stein : 

•/ 

Q. Has your company, by proper resolution, consented to adopt 
any words or phrases that the Federal Trade Commission may sug¬ 
gest to be used in connection with your trade name of “Army & 
Navv Trading Co.”? 

Mr. Bradley. Your Honor, that is obviously an impossibility; 
under the law the Federal Trade Commission cannot suggest any¬ 
thing, and cannot set the stamp of approval upon any course 
309 of conduct. It may prevent: it cannot authorize. 

Examiner Addison. The answer will be received over ob¬ 
jection: exception noted. 

A. Yes. 


CHARLES M. ROSENTHAL 


155 


By Mr. Stein : 

Q. And has your board of directors approved the following words 
and phrases to be used in connection with your trade nam| if agree¬ 
able to the Federal Trade Commission? 

A. Yes. 

Q. And I will just read it. 

A. Xo, it is the same as you read just a second ago; I| 
that. 

Q. And your answer is what? 

A. Yes. 

Mr. Stein. You may take the witness. 


answered 


By Mr. Teu: 
Q. Mr. Rosenthal- 


Examiner Addison. Well, wait one moment, and off the| 
(Discussion off the record.) 

Mr. Stein. I will put that in also. 

By Mr. Stein : 

Q. Have you been authorized by your company also 
the list, which I have just mentioned, the phrase 


record. 


to add to 
“We do 


to tell the 


not deal in Army and Xavy goods 7 ', if it should be required 
310 by the Federal Trade Commission, in order to maintain vour 
name of “Army & Xavy Trading Co. 77 ? 

Mr. Bradley. Same objection; same ruling, I infer. 

A. Yes. 

Examiner Addison. Well, I don’t understand that yet.! 
truth. 

(Discussion off the record.) 

By Mr. Stein: 

Q. To make sure, is your company willing to adopt any words 
or phrases, in conjunction with your trade name of “Ar^ny & Xavy 
Trading Co. 77 , that the Federal Trade Commission mdy offer, or 
suggest, or require? 

A. Yes. 

Mr. Bradley. Your Honor, we will make a new objection to that; 
that is at variance with his answer. 

Mr. Stein. What is the objection? 

Mr. Bradley. That it is at variance with your answer. 

(Discussion off the record.) 

Examiner Addison. Motion denied. 


By Mr. Stein: 

Q. I believe vour answer was “Yes' 7 , is that right? 

A. Yes. 

Mr. Stein. That is all. You may inquire. 

311 Cross-examination bv Mr. Bradley: 

Q. Would it be true, then, if you were to append to the 
corporate name of your mercantile establishment the >vords: “We 
do not deal in Army and Xavy goods 77 ? 

A. I didn’t quite get you. 

Examiner Addison. Read the question, Miss Reported. 
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(Last question read by the reporter.) 

A. That would be satisfactory. 

By Mr. Bradley: 

Q. I said. Would it be true? 

A. Would it be true? 

Q. Yes. 

A. Whv. it would not be true. 

Q. You have a financial interest in the respondent corporation? 

A. Yes. sir. 

Q. I didn't inquire the extent of your interest, but is it substan¬ 
tial ? In other words, do you have a large financial interest there? 

A. Yes. 

Q. By the use of the words. “General Merchandise", am I correct 
in assuming that you mean merchandise secured from ordinary 
commercial sources, such as factories, jobbers, wholesalers, not con¬ 
nected in any sense with the Army or Navy Departments of the 

United States Government ' 

312 A. Yes. 

Q. When did the decline in the market, that is from your 
purchasing point of view, in the market of Army and Navy goods, 
begin ? When did the offers become less frequent ? 

A. From 1930 on. 

Q. When was the peak year, as far as the volume of trade is con¬ 
cerned. in connection with the availability of Army and Navy goods? 

A. '27. *28. and '29. 

Q. Then, would you not say that the decline began after 1927? 

A. No. because- 

Q. After ? 29? 

A. No. there was plenty of merchandise even in *32. because I was 
out in Jeffersonville three time in the vear of ’32. 

V 

Q. From what source do you now purchase Army and Navy goods? 

A. From the jobber I get- 

Q. Do you know, of your own knowledge, that such goods are actu¬ 
ally secured bv him from the Armv and Naw Departments, them- 
sefves? * ... 

A. I should know. 

Q. Well, do you? 

A. Yes. 

Q. How do you know ? 

A. When a great many of them come in with the bills right on 
it marked “Depot", “Philadelphia Depot". “Brooklyn Army 

313 Base", “Boston Army Base.” 

Q. Those bills are invoices? 

A. Not bills; I didn't sav bills—bales. 

Q. Bales? 

A. Bales. 

Q. Is it possible to counterfeit those markings ? 

A. Well, I don't buy from people that I believe would do such a 
thing. 

Q. Answer the question, please. 

A. I mean that's—I really can ? t answer it in any other way; but 
I say that I try to buy from responsible people; in other words_ 
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Q. Is it not a fact that it is possible to counterfeit those markings? 

A. I would say no. j 

Q. What is there peculiar about them that would make! it impos¬ 
sible? ! 

Examiner Addison. I wonder if we are getting anywhere; are we? 

Mr. Bradley. Xo. sir; exactly nowhere. I will withdraw the 
question. 

The Witness. All right. 

Bv Mr. Bradley : 

v j 

Q. Do you know of any order now in force, executive order or 

otherwise, having been issued from the United States Gov- 

314 ernment, which restricts the sale of salvage, rejects! or refuse 
articles of the Army or Xavy Departments to foreign coun¬ 
tries. prevents the sale within the United States of such articles now? 

A. Whv. there are certain things that you cannot sell to the for- 
eign government. 

Q. Doesn't that generally include clothes and equipage ? 

A. I would say not. 

Q. All right, sir. Do you know. then, what it does include? 

A. Fire arms and ammunition. 

Q. Is it not a fact- 

Examiner Addison. I don’t believe that the witness answered. 

Mr. Bradley. I am trving to clear it up. 

Mr. Stein. I think the best evidence would be the order, or the 
statute, or the act. It is taking unfair advantage of the witness. 

Mr. Bradley. It is on cross-examination. 

Mr. Stein. But I didn’t even bring that out on direct examination, 
so it is not responsive to my direct, and if that is to be an issue why 
not introduce that executive order in evidence. I must object to the 
question, because it is not responsive to the direct. 

315 Mr. Bradley. Your Honor, it is responsive to a great num¬ 
ber of issues which counsel volunteered. 

Examiner Addison. I am not sure there was ever an answered 
question there. 

Mr. Bradley. Xo. there isn't. 

Examiner Addison. It is not before the Examiner, then. 

Mr. Bradley. I am inquiring into his general knowledge and ac¬ 
quaintance with this particular course of trade. 

Mr. Stein. Well- 

Mr. Bradley. Let me ask a question and then we will get an 
objection. 

By Mr. Bradley: 

Q. Do you not know* that in 1932 there w'as issued an Executive 
Order of the United States Government which for the purpose of 
preventing governmental competition wdth private industry re¬ 
stricted the sale of merchandise which had been secured from the 
Army or Navy Departments to foreign countries and prevented such 
sale within these United States? 

A. Well, I don’t deal wdth the foreign governments, so I can’t 
answer the question. 

Q. I beg your pardon, sir, that was not the question. Do you 
know of such an order, that was the question ? 
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A. No. 

Q. A few moments ago you used the term “Starting the real Army 
and Navy business over again”; what do you mean to infer 

316 by the use of the word “real”? 

* A. I mean,, I would have to start life—read the paragraph, 
that part in there: you say where we were discontinued the name 
“Army and Navy"—what was it? 

Q. Well; that"is correct: and in connection with that you were 
testifying about the general availability of Army and Navy surplus 
goods, and you expressed the hope that shortly you would be able 
to start the real Army and Navy business again. 

A. I don’t think I remember saying that the way you have it. 

Q. You didn't sav it literallv that wav, but- 

(Discussion off the record.) 

Q. But the time you used the words “starting the real Army and 

Navy business over again.” I am just trying to- 

A. You mean at the time I said that I would be able to handle 
70 to 75 percent ? 

Q. That is the general idea, ves: but vou used the word “real.” 

v V » k> 

What did you mean to infer by that ? 

A. Well, we were handling Army and Navy merchandise when 
we first started. 92 percent of Army and Navy goods. 

Q. And now you do not ? 

A. Now we do not. 

Q. Now it is between 15 and 18? 

A. Fifteen and eighteen percent. 

Q. And your volume of business will run. according to the 

317 present figure, at approximately $650,000? 

A. Well, we hope to do that much this year. 

Q. Well, is that hope justified by your present experience? 

A. Oh. yes: absolutely. 

Q. You. of course, are not the only corporation who sells to serv¬ 
ices in connection with the various ships, Army posts, and what not? 
A. You mean in Washington? 

Q. Yes. 

A. Well, we sell 90 percent of what is sold in Washington. 

Q. But there are others? 

A. They sell a little. 

Q. Do you sell to the Government direct and in its official capacity, 
or is it true that the goods which you sell, as you have related, are 
for the ultimate consumption and use of members of the military 
or naval forces of the United States, and in their private capacity 
and at their own expense? 

A. I think that percentage—I know that that percentage is verv 
small for their own private use. 

Examiner Addison. Your sales are to the post exchanges, as far 
as the Army is concerned ? 

The Witness. No: we sell in Quantico, we sell Quantico. 

By Mr. Bradley: 

Q. Who do you sell to? 

318 A. To the Quartermaster Department down there, the Q. M. 
Q. For issue? 

A. Why, if they buy 300 neckties, I don’t know if they- 
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Q. What do they do with them ? Do they in turn 
they isue them ? That is what I am getting at. 

A. That I couldn’t answer; I truthfully could not answer that ques¬ 
tion, I have never gone into that. 

Qi Then, as far as you know, it is merely an incident that the Gov¬ 
ernment may purchase these things either for itself or for further 
disposition in the trade? 

A. Well, they have been buying it for years; I mean, it is n^>t buying 
it today. 

Q. If you will answer my question, Mr. Rosenthal, I thir 
get on much faster. As far as your personal knowledge goes, 
nothing about the ultimate consumption of these articles ? 

A. No; I do not. 

Q. WTien did you start placing upon the various counter^ of your 
store placards distinguishing between commercial and Army and 
Navy goods? 

A. When the merchandise was a little harder to get ahold of. 


; we will 
ou know 


sell thetn, or do 


Q. Say, since 1930 ? 

A. Why, no, we will say 1932; ’30, that would possibly—between ’30 
and ’32. 

Q. Why did you select the name “Army and Nav^” in con- 
319 nection with your corporation name ? 

A. (No response.) 

Q. Is it not true that you meant for the public to infer that the 
goods to be procured at your establishment were of an origin from the 
Army and Navy Departments? 

A. Well, when we first started business the name “Army & Navy 
Trading Co.”- 

Q. Was meant to infer that ? 


A. Well, that we were handling 90 percent Army and N^vy goods. 
Q. I see. 

A. And it has never been changed; the name “Army & Navy Trad¬ 
ing Co.” we have been using for years. 

Q. Well, did the words “Army & Navy” really imply jthat, and 
did it have a commercial value ? 

Mr. Stein. I object to that. 


Mr. Bradley. If such an implication- 

Mr. Stein. Getting down to a question of conclusion; ask him mat¬ 
ters of facts, but implications or what is implied, I think the witness 
has testified sufficiently along the lines to gather any conclusion that 
may be drawn. 

Examiner Addison. I understood you to contend a fe^ moments 

ago that he was not qualified to say- 

Mr. Bradley. Exactly. 

Examiner Addison. What the public understood. 

Mr. Bradley. Exactly. 

320 Examiner Addison. And now you are asking what the public 
understood. 


Mr. Bradley. But the Examiner overruled me, and now on cross- 
examination I submit I would be driven to withdraw thus question, 
and strike from the record all his conclusions, and then we will have 
his name and address, I think. 
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(There was a discussion off the record.) 

Mr. Bradley. Let me put it this way: 

Bv Mr. Bradley: 

V 

Q. The words “Army and Navy” in connection with your cor¬ 
porate name were by you intended to imply to the general purchas¬ 
ing public that the preponderant part of the merchandise to be secured 
in your establishment was of an origin from the Army and Navy De¬ 
partments of the Government? 

Mr. Stein. I object to the question. 

Mr. Bradley. I say they were intended. 

Mr. Stein. I object to the question. 

(There was a discussion off the record.) 

Mr. Bradley. Then I withdraw the question, and I will put it like 
this: 

B v Mr. Bradley : 

V 

Q. Why did you select the words “Army and Navy” in connection 
with your corporate name ? 

Examiner Addison He answered that 3 minutes ago. 

Mr. Bradley. Oh, he did ? 

321 Examiner Addison. Unless I am mistaken. 

Mr. Stein. Yes. 

Mr. Bradley. I think I asked it, but I was not sure. 

Mr. Stein. He said he i$sed so much of the Army and Navy goods 
at that time. 

(There was a discussion off the record.) 

By Mr. Teu : 

Q. Of the 15 to 18 percent Army and Navy goods in vour store at 
the present time, Mr. Rosenthal, what percent of that, what percent 
of the 15 to 18 percent, came from the Army or Navy ? 

A. The whole 15 to 18 percent. 

Q. You don’t buy a uniform and boots like that from private 
manufacturers, do you—or do you? 

A. Boots? 

Q. Boots and uniforms ? 

A. I didn’t mention uniforms when I mentioned Army and Navy 
goods in my store. 

Q. But you have uniforms ? 

A. Yes, sir. 

Q. Where do you buy them? 

A. They are bought from commercial houses. 

Q. Boots? 

A. I have boots from the Philadelphia depot, but I did not men¬ 
tion boots in my remarks. 

322 Q. Do you have boots that are purchased from an ordinary 
manufacturer? 

A. Yes. 

Examiner Addison. Mr. Teu, I think it is rather unusual in our 
practice for a couple of attorneys representing the same party to 
cross-examine the witness unless there is some special circumstance to 
justify it. I would be glad to confine cross-examination to one- 

Mr. Text. I will be through in a moment. I did not know the 
Commission prohibited it. 
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Mr. Stein. It is true in the actual practice. 

Mr. Bradley. I am sorry; I am just an intruder. 

Mr. Stein. That is all right. 

By Mr. Bradley: 

Q. Why do Woodward & Lothrop, and Lansburgh’s, send you 
customers ? Is it because they do not have the goods ? 

A. That’s it. 

Mr. Bradley. That is all. 

Mr. Stein. May it please your Honor, this, I think, will conclude 
the testimony in behalf of the respondent, in 2*285, except that we 
reserve the right to bring before your Honor several ^witnesses 
representing the purchasing public. It won’t take long, but at the 
present time they are not available. I am sure that I can have them 
here—tomorrow is Saturday; I don’t believe you take any 
322 hearings tomorrow—you are all religious, I suppose, Satur¬ 
day. Monday, would that be agreeable? Monday, or any 
day that your Honor will permit it. 

Examiner Addison. I think it is up to you to have them light here 
right now. 

Mr. Stein. That is true. If we are compelled to, why, we will 
have to sink or swim. 

(There was a discussion off the record.) 

Examiner Addison. The hearing is hereby adjourned, to Reconvene 
in this room next Tuesday, July 23, at 10 o’clock in the naming. 

(Whereupon, at 11:30 a. m., July 19; 1935, the hearing in the 
above-entitled matter was adjourned.) 

324 Before the Federal Trade Commission 

Docket No. 2285 

In the Matter of Army & Navy Trading Co. 

Boom 2601-3-5, Federal Trade 

Commission Building, 

2001 Constitution Avenue , 

TV ashing ton, D. C., July 22,1935 . 

Met pursuant to adjournment, 10 a. m. 

Before John W . Addison, Examiner. 

Appearances: S. Brogdvne Teu and Alden S. Bradley, Attorneys 
for the Federal Trade Commission. J. B. Stein, Attorney for the 
respondent, Army & Navy Trading Co. 

325 PROCEEDINGS 

Examiner Addison. The hearing will come to order, to take further 
testimonv in Commission’s Docket 2285. 

Norman C. Bobbitt was thereupon called as a witness for the 
Bespondent, and, having been first duly sworn, testified as follows: 

Direct examination by Mr. Stein : 

Q. State your full name. 

A. Norman C. Bobbitt. 
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Q. And your address? 

A. 726 Tewkesbury Place, Northwest, Washington, D. C. 

Q. How long have you been a resident of the District of Columbia ? 

A. For about 7 years. 

Q. What is your occupation ? 

A. Traveling salesman. 

Q. Mr. Bobbit, during your residence in the District of Columbia, 
have you had occasion to make purchases of merchandise in various 
Army and Navy’ stores? 

A. Yes; I have. 

Mr. Teu. Your Honor. I object to that question. 

Examiner Addison. There is no reason assigned for the objection. 

Mr. Teu. Of course, it is leading, to start with. 

326 Examiner Addison. The objection is overruled. 

Mr. Teu. Your Honor, I further make a motion to strike 
the answer to the question. 

Examiner Addison. Motion denied. 

Mr. Teu. I would like to stats this, Your Honor, that that type of 
question is the same as was asked at the last hearing on behalf of 
respondent. Objection was entered, on behalf of the Commission, 
by counsel, and I want the record to show that we object to any and 
all questions of that nature, and make a motion, here, to apply to all 
future questions, to all witnesses, objecting to the questions and to 
strike the answers. 

Examiner Addison. I do not recall any reason that was assigned in 
connection with that. 

Mr. Teu. A leading question, in the first instance, and, if he is 
going to let this witness testify as an expert witness he must qualify 
him. 

Mr. Bradley. Could I add a further objection. Mr. Examiner? 
There is further objection to the question on this theory, that it is 
expected by the Commission that the purpose of this testimony is to 
prove that the withess was not, in fact, misled by purchases made at 
Armv and Navy stores, and that, in fact, he understands them to be 
regular commercial articles, and not of a derivation from the Army 
or the Navy Departments. A fact, once established, as the 

327 contrary of that preposition has been established, then the 
mere negation of the personal inference of a separate witness 

has no rebuttal or defer si ve value. 

Examiner Addison. Go ahead. 

Mr. Teu. Did } T ou rule? 

Examiner Addison. Yes. The answer will be received over objec¬ 
tion. and exception noted. 

Mr. Stein. What was the answer to the question, please ? 

Examiner Addison. “Yes.'* 

By Mr. Stein: 

Q. Mr. Bobbitt, have you had occasion, also, to make purchases of 
merchandise in the store of Army & Navy Trading Co., at Eighth 
and D Streets Northwest? 

Mr. Teu. Object, Your Honor; leading question. 

Examiner Addison. Objection overruled. 

(Exception noted.) 
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Mr. Stein. You may answer the question. 

A. Yes; I purchased goods there. 

By Mr. Stein: 

Q. As a resident of the District of Columbia for the past 7 years 
or more, Mr. Bobbitt, and as one who has made purchases jin Army 

and Navy stores, in the District of Columbia- 

Examiner Addison. May I interrupt a second? If ou. were 

328 pretty consistent in objection to leading questions on the other 
side, and I would just like to request you t o— 

Mr. Stein. I will withdraw that. 

Examiner Addison. I do not know that this is going to bb leading 
but it sounds that way. 

Mr. Stein. Well, it is in, that he is a resident, and has niade pur* 
chases, so I will just withdraw it. 

By Mr. Stein : 

Q. Mr. Bobbitt, what do you expect to find in an Army and Navy 
store in the District of Columbia? 

A. A more or less larger general line of merchandise than you 
will find in any other store, except probably a department stfore. 

Mr. Bradley. Your Honor, at this point—we failed to request an 
exception to'the Court’s ruling. 

Examiner Addison. I think that could be understood all the way 
through. 

By Mr. Stein : 

Q. Has the term “Army and Navy store” any special meaning to 
you? 

A. No, except in Washington, where they are a very higher type 
of store than you will find in the average city. The only thing it 
means to me, in a town like Washington, is, you can go there and 
get pretty near what you want, in moderate-priced merchandise, and 
in a large variety of articles. Now, I could amplity that a 

329 little further. I have bought things like baggage. I have 
bought fishing tackle. I have bought lightweight trousers, 

slacks, hosiery, underwear—in fact, a number of articles. 

Q. Mr. Bobbitt, in making your purchases in an Army s^nd Navy 
store, the fact that the words “army and navy” were used as descrip¬ 
tive of the business, did that in any way mislead you or deceive you 
in your purchases in one of these Army and Navy stores? 

A. No; in no way whatsoever. 

Mr. Stein. You may cross-examine. 

Mr. Teu. That is all. 

(Witness excused.) 

Harmon O. Acuff was thereupon called as a witness for the Re¬ 
spondent, and, having been first duly sworn, testified as follows: 

Direct examination by Mr. Stein : 

Q. Your full name, sir? 

A. Harmon O. Acuff. 

Q. And your residence? 

A. I am at present living at Seat Pleasant, Md. 

Q. How long have you been living at Seat Pleasant? 
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A. Since 19*23. I came to Washington the last time in 1921. 

Q. Have you ever lived in Washington. 

A. Yes. 

330 Q. How long have you lived in Washington? 

A. Well, I lived in Washington from ’21 to ’23. before I 
moved out to Maryland. 

Q. How far is Seat Pleasant, Md., from Washington, D. C.? 

A. Seat Pleasant, Md., and the District of Columbia, two lines, 
boundary lines, of Seat Pleasant, Md., are the boundary lines of the 
District of Columbia. 

Q. And how far do you live from the boundary line? 

Mr. Bradley. Your Honor. I object to this as being immaterial. 
He has established interstate commerce. 

Mr. Stein. That is not the question, interstate commerce. 

Mr. Bradley. No: I sav it is immaterial. 

Mr. Stein. Well. I am not using it for that purpose. 

Examiner Addison. The answer will be received. Go ahead. 

Bv Mr. Stein : 

Q. How far do vou reside from the boundary line ? 

w mJ V 

A. About 500 yards. 

Q. From the boundary line of the District of Columbia? 

A. Yes. 

Q, Mr. Acuff. have you had occasion to make purchases of mer¬ 
chandise in what are known as the “Army and Navy stores” in the 
District of Columbia? 

331 A. I have. 

Q. And have you had occasion to make purchases of mer¬ 
chandise in the Army & Navy Trading Co., at Eighth and D 
Streets Northwest ? 

A. I have. 

Q. What character of merchandise do you expect to find in the 
usual Army and Navy store in the District of Columbia ? 

A. I expect to find quite a variety—fishing tackle. Army goods, 
workman’s uniforms, and sometimes police equipment—nearly. 

Q. Have the words “army and navy” used as descriptive ot the 
kind of business conducted, in any way deceived you or misled you 
in the purchase of merchandise? * 

Mr. Bradley. We object to the question as being entirely too gen¬ 
eral. In what respect was he deceived, if at all ? 

Mr. Stein. Deceptive or misleading in the purchase of mer¬ 
chandise. 

Examiner Addison. The answer will be received, over objection, 
and exception noted. 

The Witness. Will you read that question? 

(Last question read.) 

A. They have not. 

By Mr. Stein : 

Q. Mr. Acuff, when was the last time you made a pur- 

332 chase of any article of merchandise at tlie Army & Navy 
Trading Co., at Eighth and D Streets Northwest? 

A. Yesterday. 

Q. What articles did you purchase there, on that occasion ? 
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A. I purchased a pair of washable trousers for my son—tliis pin¬ 
stripe, cotton trousers. 

Q. What kind of merchandise do they handle ? 

A. Well, I have been trading with them, almost since I came to 
Washington. I have bought everything, from police equipment to 
fishhooks, from them; bought shirts for the police force, out there. 
I bought riding pants. I bought riding boots and field boots, both 
for myself and for my family. 

(J. What is your occupation, Mr. Acuff? 

A. I J am a lawyer. 

Mr. Stein. You may cross-examine. 

Mr. Teu. That is all. 

(Witness excused.) 

Mr. Stein. That is all we have at this time, Mr. Addison^ and I 
thank you for continuing the hearing until today. I am afraid we 
won’t have any more along this line. 

Examiner Addison. All right. Has the Commission any further 
testimony to offer? 

Mr. Teu. Your Honor, the Commission has no further testimony 
to offer. 

333 Examiner Addison. The taking of testimony in this case is 
hereby closed, and the Commission’s Rules of Practice will 
govern in the matter of briefs and all further questions that cpme up 
m connection with the case. 

(Whereupon, at 10:30 a. m., July 23,1035, the hearing in the above- 
entitled matter was closed.) 

(NOTE.—ALL EXHIBITS ARE FILED SEPARATELY AS PHYSICAL 
EXHIBITS.) 
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In the United States Court of Appeals 
for the District of Columbia 

April Term, 1936 

No.- 

Federal Trade Commission, petitioner 

v. 

Army and Navy Trading Company, respondent 

ON APPLICATION FOR THE ENFORCEMENT OF AN ORDER 
OF THE FEDERAL TRADE COMMISSION 

BRIEF FOR THE PETITIONER 

I 

STATEMENT OF THE CASE 

This is a proceeding under Section 5 of the 
eral Trade Commission Act (38 Stat. 7T7, 719-720; 
15 U. S. C. A., Sec. 45) for the enforcement of an 
order issued by the Commission on the 26th day of 
November 1935 requiring the respondent to tiease 
and desist from certain practices found by the 
Commission to constitute unfair methods of Com¬ 
petition forbidden by said Act. For convenience, 
relevant portions of Section 5 of said Act are 
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reproduced in the appendix hereto (infra, pp. 
37-40). 

(1) Respondent, Army and Navy Trading Com¬ 
pany, is a corporation organized under the laws of 
the State of Maryland, with its principal office and 
place of business in the City of Washington, in the 
District of Columbia. It is now and for several 
years last past has been engaged in the sale and 
distribution of general merchandise within said 
District of Columbia. 

(2) On January 26,1935, the Commission issued 
its complaint against said respondent, charging it 
with the use of mifair methods of competition in 
commerce in violation of Section 5 of said Act of 
September 26, 1914 (the Federal Trade Commis¬ 
sion Act), in offering for sale and selling, in such 
commerce, said merchandise. Said methods of 
competition so alleged to be unfair and in violation 
of said Section 5 were in said complaint designated 
and described fully and in detail. 

Said complaint was, on January 28,1935, served 
upon the respondent as required by law*. The com¬ 
plaint appears in full in the transcript of the rec¬ 
ord filed herein (Tr. Part 1, pp. 2-A). 

(3) Thereafter, on February 27, 1935, respond¬ 
ent filed its answer to the said complaint. The 
answer appears in full in the transcript of the rec¬ 
ord filed herein (Tr. Part 1, pp. 5-6). 

(4) Thereafter, the matter being ready for trial, 
testimony and other evidence in support of the 
charges stated in the complaint and in opposition 
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thereto, were adduced by the parties to said pro¬ 
ceeding at hearings before an examiner of the Coin- 
mission theretofore duly appointed. Such testi¬ 
mony was reduced to writing and filed, with tfhe 
other evidence, in the office of the Commission, as 
required by law (Tr. Part 1, pp. 17-165). 

(5) Thereafter the proceeding came on regularly 
for final hearing before the Commission on s&id 
complaint, answer, testimony and evidence, q.n& 
briefs and oral arguments for the respective par¬ 
ties. The Commission, having duly considered the 
record and being fully advised in the premises, and 
being of the opinion that the methods of competi¬ 
tion charged in said complaint were prohibited by 
said Federal Trade Commission Act, on November 
26,1935, made and entered its report in writing, in 
which it stated its findings as to the facts and its 
conclusion based thereon (Tr. Part 1, pp. 12-14); 

^ i 

and thereafter, on November 26,1935, the Comijnis- 
sion issued, and, on November 29, 1935, served on 
respondent, at its principal office and place of busi¬ 
ness, its order to cease and desist (Tr. Part 1, pp. 
15-16), which, omitting formal parts, read& as 
follows: | 

It is now ordered that the respondent 
Army and Navy Trading Company, in con¬ 
nection with the conduct of its mercantile 
establishment within the District of Colum¬ 
bia, cease and desist from— 

(1) Using in connection with its corporate 
name the words ‘ i Army and Navy” or either 
of them. 
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(2) Advertising or causing to be adver¬ 
tised in any circulars, trade journals, daily 
newspapers, or other periodicals the words 
“Armv and Navv 77 or either of them, de- 
scriptive of or in connection with any mer¬ 
chandise to be sold or offered for sale to the 
public, unless in fact the words “Army and 
Navy” be used specifically in connection and 
conjunction with particular merchandise ac¬ 
tually procured from the Army or Navy De¬ 
partment of the United States Government. 

Provided, however, that for a period of 

two rears from the date of the service of this 
%/ 

order upon respondent, the respondent shall 
be permitted to use in connection with such 
corporate or trade name as it might assume 
the words: 

“Formerly Army and Navy Trading 
Company. 7 7 

It is further ordered, that respondent 
shall, within 90 days after the service upon 
him of a copy of this order, file with the 
Commission a report in writing setting 
forth in detail the manner and form in 
which this order has been complied with and 
conformed to. 

And it is further ordered, that respondent 
shall 1 , within 24 months after the service 
upon him of a copy of this order, file with 
the Commission a report in writing setting 
forth in detail the manner and form in 
which this order has been complied with and 
conformed to. 


o 


(6) The said order to cease and desist is stillj in 

full force and effect, and has been at all times 
since its said issuance and service. | 

(7) Respondent, Army and Navy Trading Com¬ 
pany, has failed and neglected to obey said order 
to cease and desist; and the Commission has, there¬ 
fore, filed its application in this Court for a de¬ 
cree for the enforcement thereof. 

II 

THE ISSUES RAISED UPON THE COMMISSIONS 


COMPLAINT AND THE RESPONDENT’S ANSW 
THERETO 

1 

Paragraph One of the complaint alleges respcJ 


ER 


nd- 


ent’s name, that it is a corporation organized tad 
existing under and by virtue of the laws of the 
State of Delaware, having its principal office and 
place of business in the City of Washington, in the 
District of Columbia; that respondent has been 
for more than one year last past engaged in the 
sale and distribution of general merchandise 
within the said District of Columbia; and that, in 
the course and conduct of such business, respondent 
is in competition with other individuals, partner¬ 
ships, and corporations likewise engaged in jthe 
sale and distribution of like merchandise in ^aid 
District of Columbia (Tr. Part I, p. 2). 

Paragraph One of respondent’s answer alleges 
that respondent is a corporation organized tad 

79S70—36-2 
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existing under and by virtue of the laws of the 
State of Maryland, having its principal place of 
business in the City of Washington, District of 
Columbia, and has been so engaged for more than 
16 years. 

The answer does not deny the allegations of the 
complaint as to competition (Tr. Part I, p. 5). 

2 

Paragraph Two of the complaint alleges: 

For more than one year last past respondent 
has operated under the corporate name of Army 
and Navy Trading Company. 

By the representations of said* corporate name, 
purchasers are led to believe that the stock of mer¬ 
chandise held out to the purchasing public by said 
respondent was made for or purchased from the 
United States Army and Navy. 

In truth and in fact, none of the stock of mer¬ 
chandise of the respondent is purchased from the 
Army and Navy. None of said merchandise is 
purchased at any Army and Navy surplus or ref¬ 
use goods sales. The small amount of such Army 
and Navy goods carried by respondent, if any, 
is bought from jobbers, wholesalers, and others who 
buy at such Army and Navy refuse goods sales. 

The remainder of respondent’s stock of mer¬ 
chandise consists of the usual stock found gener¬ 
ally in general merchandise establishments. It is 
purchased in the marts of commerce in which the 
general merchant buys his stock of goods, and is 
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not purchased from the Army or Navy or trom 
those who purchase merchandise at any Army and 
Navy surplus or refuse goods sales. 

Respondent is in no way connected witH the 
Army and Navy, does not have affiliation, associa¬ 
tion, or working agreement with the Army and 
Navy (Tr. Part I, pp. 2-3). 


Paragraph Two of the Answer: 

Denies that its trade name of Armv and 



Trading Co., Inc. causes purchasers to believej that 


the stock of merchandise which it offers forj sale 
to the public is made by, or purchased fromj, the 
United States Army and Navy. 

Denies that its trade name is in any way mis¬ 
leading to the public. 

Denies that its trade name would cause or j lead 
the public to believe that the respondent is in any 
way affiliated, or associated, with the Army and 
Navy (Tr. Part I, p. 5). 

Paragraph Two of the answer: 

(1) Denies no other allegation of Paragraph 
Two of the complaint. 

(2) Contains no affirmative allegation of fatt. 

3 

The subject matter of Paragraph Three of the 
complaint and of Paragraph Three of the answer 

I 

is not included in the terms of the cease and desist 
order issued in this ease. As to it, therefore peti¬ 
tioner is asking for no relief herein. 
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4 

Paragraph Four of the complaint alleges, in 
substance, that among said competitors of respond¬ 
ent are those who do not misrepresent their mer¬ 
chandise by the use of a false and misleading cor¬ 
porate, or trade name, or the material of which 
said merchandise is made (Tr. Part I, p. 3), 

Paragraph Four of the answer: 

(1) Does not deny any allegation of Paragraph 
Four of the complaint. 

(2) “Further denies that it in any way mis¬ 
represents, ' or untruthfully advertises its mer¬ 
chandise which it offers for sale to the public.” 

(3) And it further “denies that its corporate 
name is in any way false, or misleading” (Tr. 
Part I, p. 5). 

5 

Paragraph Five of the complaint alleges: 

(1) The above alleged acts and things done by 
respondent are all to the injury and prejudice of 
the public and of the competitors of respondent, 
and constitute a violation of Section 5 of the Fed¬ 
eral Trade Commission Act (Tr. Part I, p. 3). 

Paragraph Five of the answer merely denies the 
allegations of Paragraph Five of the complaint 
(Tr. Part I, p. 5). 

Additional paragraphs of answer: 

Respondent offers to adopt and use any words 
or phrases in conjunction with the use of its said 
trade name “so as to overcome the alleged misrep¬ 
resentation and untruthfulness contained in said 
complaint” (Tr. Part I, p. 6). 
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“The respondent further prays that the merho- 
randum heretofore filed by it in the above-entitled 
cause be read and considered as a part of this 
answer” Tr. Part I, p. 6). 

For copy of memorandum see Tr. Part I, pp. 
7 to 9. 1 

CONCLUSION 

No direct primary allegation of fact contained 
in the complaint is denied. The only issue of f<(ict 
tendered bv the answer is as to the allegation of 
the complaint that respondent’s use of the words 
“Army and Navy”, as alleged in the complaint 
and not denied in the answer, has the tendency and 
capacity to mislead the purchasing public into the 
erroneous belief that respondent ’s goods were m^de 
for, or were purchased from, the United States 
Army and Navy. 

All other allegations of the complaint rem4in 
undenied and must be taken as true. 

If it may fairly be inferred from the pleadiiigs 
and evidence that respondent’s use of the words 
“Army and Navy”, as alleged in the complaint, 
does have the tendency and capacity to mislead tjhe 
purchasing public into the erroneous belief tlfat 
respondent’s goods were made for, or were pur¬ 
chased from, the United States Army and Navy, 
the order in this case is, under the uniform deci¬ 
sions of the courts, unassailable. Respondent’s 
Secretary and Treasurer, Abraham S. Bernstein, 
testified that respondent’s corporate name w^as 
selected to give that impression to the public ajid 
does give such impression to the public (Tr. Part I, 
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p. 26). His testimony is conclusive against re¬ 
spondent on the only issue of fact involved herein. 

Ill 

THE FACTS OF THIS CASE ARE SPECIFICALLY 

INCORPORATED IN THE COMMISSION’S FIND- 

INGS AS TO THE FACTS 

The Commission's findings of fact are found at 
pages 12 to 14 of the transcript. The complaint 
alleges the facts with great particularity. The 
findings are as broad as the allegations of the com- 
plaint and incorporate the facts with great particu¬ 
larity. They include every material fact alleged 
in the complaint. 

Complete and specific as the findings are, it will 
not be necessary to review them or the evidence to 
sustain them, upon those allegations as to repre¬ 
sentations dr statements made by respondent which 
respondent has left undenied by his answer. Alle¬ 
gations left undenied are to be taken as true, 
without proof or finding. 

1 

Under Rule V (a) of the Rules of Practice of 
the Federal Trade Commission, any allegation of 
the complaint issued against a respondent not 
specifically denied in the answer, unless respond¬ 
ent shall state in the answer that respondent is 
without knowledge, shall be deemed to be admit¬ 
ted to be true and may be so found by the Com¬ 
mission . Respondent has not stated in its answer 
that it is without knowledge of any fact alleged 
in the complaint. A copy of this rule was served 
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on respondent as a part of the complaint. 
Part 1, p. 4.) 


(Ft-, 


The Federal Trade Commission is authorized 
to adopt Rules of Practice. 

Federal Trade Commission Act, Section 

0 (<7). ! 

E. Griffiths Hughes, Inc., v. F. T. C.\ (C. 
of A., D. C.), 63 F. (2d) 362, 363. 


Such regulations have the force and effecf of 
law. 


Maryland Casualty Co. v. U. S., 251 U. S. 
342, 349; 

Tin die v. Heiner (D. C. Penna., W. JX), 
17 F. (2d), 522, 523; 

Belle field Co. v. Heiner (C. C. A. 3), 25 
F. (2d), 560, 563; 

Magruder v. U. S. (D. C. Idaho, S. D.), 


32 F. (2d), 807, 809; 

Beehler v. U. S. (C. C. A. 6), 40 F. (2d), 
313, 315; 

E. Griffiths Hughes, Inc., v. F. T. C. (C. 
of A., D. C.), 63 F. (2d), 362, 363; 

Commissioner, etc., v. Krein Chain Co. 
(C. C. A. 6), 72 F. (2d), 424, 425. 



The Courts take judicial knowledge of the Com¬ 


mission’s rules. 


Thornton v. U. S., 271 U. S. 414, 420; 
Caha v. U. S., 152 U. S. 211, 222; 



Daniels v. U. S. (C. C. A. 9), 17 F. (2d) 
339. 343; 

Foshay v. U. S. (D. C., S. D. N. Y.), 54 
F. (2d) 668, 669. 

5 

Aside from said Rule V (a), any allegation of 
the complaint which is not denied is to be taken 
as true, without evidence or finding. 

Depatron v. Young, 134 U. S. 241, 250-1, cited 
in Swift & Co. v. U. S., 276 U. S. 311, 327; Wark 
v. Ervin Press Corporation (C. C. A. 7), 48 F. 
(2d) 152, 155; F. T. C. v. Wallace (C. C. A. 8), 
75 F. (2d), 733, 738. 

As already indicated, the answer in this case 
leaves all allegations of the complaint undenied 
and, therefore, to be taken as true, except the 
allegation that respondent's use of the words 
“Army and Navy” tends to mislead purchasers. 

IV 

ISSUES THAT MAY BE RAISED IN THIS COURT 

1. This being an original action in this Court, 
this Court does not sit as a court of errors. No 
errors need be assigned. L. B. Silver Co. v. F. T. 
C. (C. C. A. 6), 292 Fed. 752, 753; Toledo Pipe- 
Threading Machine Co. v. F. T. C. (C. C. A. 6), 
6 F. (2d) 876; Butterick Co. v. F. T. C. (C. C. A. 2), 
4 F. (2d) 910, 913; F. T. C. v. Balme (C. C. A. 2), 
23 F. (2d) 615, 618; Indiana Quartered Oak Co. v. 
F. T. C. (C. C. A. 2), 58 F. (2d) 182,184. 
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2. The findings of the Commission, if supported 
by competent evidence, are conclusive. Federal 
Trade Commission Act, Sec . 5; F. T. C. v. Win- 
sted Hosiery Co., 258 U. S. 483, 491,493; F. T. C. v. 
Pacific States Paper Trade Association, 273 XL S. 
52, 63; F. T. C . v. Algoma Lumber Co. et ah, ?91 
U. S. 67, 73. 

3. The Court will presume that the findings are 
supported by competent evidence. 

National Harness Manufacturers’ Association v. 
F. T. C. (C. C. A. 6), 261 Fed. 170,171; F. T. C. v. 
Inecto, Inc. (C. C. A. 2), 70 F. (2d) 370. 

4. “It follows that there will be no occasion to 


resort to the record on which the findings were 
based, unless it is alleged that there was no evi¬ 
dence to support a particular finding, and then it 
would be necessarv to examine onlv so much of the 
evidence as pertained to that subject.” [Italics 


supplied.] National Harness Manufacturers’ As¬ 
sociation v. F. T. C. (C. C. A. 6), 261 Fed. 170,171. 
See also F. T. C. v. Inecto, Inc. (C. C. A. 2), 70 F. 
(2d) 370. 

5. Respondent may raise but two questions! in 
this court: 

First. Is any challenged finding of fact sup¬ 


ported by any competent evidence ? 


Second. Do the facts as found by the Comdiis- 


sion support an order to cease and desist ? 


F. T. C. v. Artloom Corporation (C. C. A. 3)^ 69 
F. (2d) 36, 37. 

79870—36-3 


I 
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V 

THE LAW UPON THE FACTS INVOLVED IN THIS 

CASE 


1. False and misleading representations 


False and misleading representations of a trad¬ 
er's own product constitute an unfair method of 
competition within the intent and meaning of Sec¬ 
tion 5 of the Federal Trade Commission Act. 

F. T. C. v. Winsted Hosiery Co., 2 58 U. S. 

483, 493; 

Indiana Quartered Oak Co. v. F. T. C. 

(C. C. A. 2) 26 F. (2d) 340, 342; 

F. T. C. v. Royal Milling Co., 288 U. S. 

212, 217; 

F. T. C. v. Algoma Lumber Co., 291 U. S. 

67, 73; 

Brown Fence and Wire Co. v. F. T. C. 

(C. C. A. 6), 64 F. (2d) 934, 936. 

E. Griffiths Hughes, Inc. v. F. T. C., 77 

F. (2d) 886, 888. 

In the case of Brown Fence and Wire Co. v. 
F. T. C., supra, the implied misrepresentation did 
not relate to the quality of the goods. It related 
exclusively to identity of the manufacturer of the 
goods—the origin of the goods. 

In the ease of F. T. C. v. Royal Milling Co., 
supra, the implied misrepresentation did not go to 
the quality of the goods. It related exclusively to 
their origin, whether the seller ground the wheat 
into flour or purchased the flour ready for 
blending. 
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On the question of misrepresenting the origin 
of the product, the Court used these words in the 
Royal Milling Co. case, 288 U. S. 212, 216-17: 

If consumers or dealers prefer to pur¬ 
chase a given article because it was mad^ by 
a particular manufacturer or class of manu¬ 
facturers, they have a right to do so, ^nd 
this right cannot be satisfied by imposing 
upon them an exactly similar article, or one 
equally as good, but having a different 
origin. * * * The result of respond¬ 
ents’ acts is that such purchasers are de¬ 
ceived into purchasing an article which ihey 
do not wish or intend to buy, and which they 
might or might not buy if correctly j in¬ 
formed as to its origin. We are of opinion 
that the purchasing public is entitled to be 
protected against that species of deception, 
and that its interest in such protection is 
specific and substantial (citing ca^es). 
[Italics supplied.] ! 

In the language above quoted the Court referred 
to “a particular manufacturer or class of manu¬ 
facturers [Italics supplied.] 

In the instant case, the implied misrepresenta¬ 
tion is as to the “class of manufacturers” tvith 
whom the goods originated, to-wit: manufacturers 
for the Federal Government. It is a fact of 4om- 
mon knowledge that goods manufactured ufider 
contract with the Federal Government are pro¬ 
duced to meet strict and specific requirements as 
to qualities of materials and workmanship, and 
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must pass strict inspection. Such goods, in the 
opinion of the public, must be of high quality and 
real worth. They are the product of a particular 
“ class of manufacturers ? 7 within the meaning of 
those words as used in the above quotation from 
the Royal Milling Company case . 

In the early case of Pillsbury et al v. Pillsbury - 
Washburn Flour Mills Co., 64 Fed. 841, 848, the 
court expressly disregarded the question of quality 
and based its adverse decision exclusively on an im¬ 
plied misrepresentation of the origin of the prod¬ 
uct. Such misrepresentation v^as an unfair method 
of competition long before the Federal Trade Com¬ 
mission Act v’as passed. 

2. Public interest 

It is in the interest of the public to prevent the 
sale of commodities by the use of false and mis¬ 
leading statements and representations. 

F. T. C . v. Winsted Hosiery Co., 258 U. S. 
483, 494; 

F. T. C. v. Bahne (C. C. A. 2), 23 F. (2d) 
615, 620; 

F. T. C. v. Royal Milling Co., 288 U. S. 
212, 217. 

It is in the interest of the public to prevent the 
use of unfair methods which have the tendency and 
capacity to injure competitors. F. T. C. v. Raid- 
dam Co., 283 U. S. 643, 649, 651. 

The sale of products by the use of false and mis¬ 
leading statements and representations necessarily: 
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1st. Injures competitors; and 

2nd. Deceives the purchasing public. j 

F. T. C. v. Winsted Hosiery Co., 258 IT S. 
483,494; j 

F. T. C. v. Artloom Corporation (C. C T A. 
3), 69 F. (2d) 36, 38. 

E. Griffiths Hughes, Inc., v. F. T. \ C., 
supra, 77 F. (2d) 886, 888. j 

The Circuit Court of Appeals for the Third Cir¬ 
cuit, in F. T. C. v. Artloom Corporation, 69 F. (Sd) 
36, 38, supra, said, on this point: 


The premise of misbranding being Sup¬ 
ported by the Commission’s findings, the 
conclusion follows that, when the respond¬ 
ent sold its misbranded rugs in commerce, it 
thereby harmed its competitors and deluded 
the ultimate consumers. 

The Second Circuit, in E. Griffiths Hughes, Inc., 
v. F. T. C., 77 F. (2d) 886, 888, supra, said: 

Selling by the use of false and misleading 


statements necessarily injures or tend^ to 
injure petitioner’s competitors [citing the 
Winsted and Artloom cases, supra]. Such 
injury to competitors, or tendency to injure, 
fully establishes the public interest. 


Public interest does not depend on the quality 
of the product involved. In the case of Pillstyury 


et al. v. Pillsbury-Washburn Flour Mills Co., 64 
Fed. 841, 848, supra, the Court said: 


It is no answer to the charge of using a 
false and simulated brand that the article 
covered by the brand is of a superior quality 
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to that which the purchaser desired to buy. 
You may not deceive a purchaser for his 
own benefit. 

The public will not be permitted to be de¬ 
ceived even for their own good. A pur¬ 
chaser has a right to buy the particular ar¬ 
ticle he desires, and to be protected in the 
purchase. 

It is not necessary, in order to sustain the Com¬ 
mission’s order, to prove: 

(1) A deliberate effort to deceive; 

(2) Actual deception of any purchaser or 

(3 That any competitor of the petitioner has 
been damaged. F. T. C. v. Balme (C. C. A. 2), 
23 F. (2d) 615, 621. 


3. Claim not false in toto is unlawful 

If a substantial part of petitioner’s claim is un¬ 
true, it is not necessary to prove the claim false 
in toto. 

Leach v. Carlile, 258 U. S. 138, 139; 

Eleven Gross Packages, Etc. v. U. S . 

(C. C. A. 3), 233 Fed. 71, 74; 

Moses v. TJ. S. (C. C. A. 2), 221 Fed. 863, 

866 . 

4. Misrepresentation innocently made is unlawful 

A representation may be unlawful under Section 
5 and sufficient to sustain an order to cease and de¬ 
sist, although the trade makes it innocently F. T. C . 
v. Algoma Lumber Co., 291U. S. 67, 81. 


5. Facts which constitute public interest 

Certain facts which constitute “public interest 77 
are enumerated in F. T. C. v. Klesner, 280 U. S. 19, 
28-30. 

One fact is that the number of persons affecjted 
is large and the loss to each is too small to make a 
private remedy practicable. 

The list in the Klesner case “is not exclusive.” 
F. T. C . v. Royal Milling Co., 288 IT. S. 212, 3l6- 
217. In the Royal Milling Co. case, at page 217, 
the Court adds to the list another fact in these 
words: 

The result of respondents’ acts is that ^uch 
purchasers are deceived into purchasing an 
article which they do not wish or intend to 
buy, and which they might or might not buy 
if correctly informed as to its origin. We 
are of opinion that the purchasing public is 
entitled to be protected against that species 
of deception, and that its interest in such 
protection is specific and substantial. Fed¬ 
eral Trade Comm’n v. Balme, 23 F. (2d) 
615, 620. Compare Federal Trade Comm’n 
v. Winsted Co., supra; Ohio Leather Co. v. 
Federal Trade Comm’n, 45 F. (2d) 39, 41. 
There is nothing in the Klesner case tq the 
contrary. 

It is not necessary that the product so mistrep- 

i 

resented be inferior or harmful to the purchaser. 
It is sufficient that the product be other thap as 
represented. Such public interest is “specific and 
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substantial.” F. T. C. v. Royal Milling Co., 288 
U. S. 212, 216, supra. 

In a proceeding under complaint under Section 
5 of the Federal Trade Commission Act, it is not 
necessary to allege, prove, and find that the pro¬ 
ceeding is in the public interest. 

Section 5 Federal Trade Commission Act. 

Hills Bros. v. F. T. C. (C. C. A. 9), 9 F. 
(2d) 481, 48:3-4; 

Toledo Pipe , Etc. v. F. T. C. (C. C. A. 6), 
11 F. (2d) 337, 343; 

Moir et al. v. F. T. C. (C. C. A. 1), 12 F. 
(2d) 22, 28. 

The question of public interest is primarily for 
the Federal Trade Commission, to be considered 
and decided before a complaint is issued ( Section 
5 Federal Trade Commission Act): 

In determining whether a proposed 
proceeding will be in the public interest, 
the Commission exercises a broad discre¬ 
tion (Page 28). 

Its [The Commission’s] preliminary 
determination that institution of a proceed¬ 
ing will be in the public interest, while not 
strictly within the scope of that provision 
[that the findings of the Commission are 
conclusive] will ordinarily be accepted by 
the courts. But the Commission’s action in 
authorizing the filing of a complaint, like 
its action in making an order thereon, is 
subject to judicial review. The specific 
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facts established may show, as a matter of 
law, that the proceeding which it authorized 
is not in the public interest, withinj the 
meaning of the Act (Pages 29 and 30). 
F. T. C . v. Klesner , 280 U. S. 19, 28, 29, 30. 
supra . 

The courts review such finding only wheri the 
“specific facts established * * * show, fis a 

matter of law ”, that the proceeding is not iij the 
public interest. J 

In this case the “specific facts established7 are 
found at pages 12 to 14 of the Transcript, ihey 
show the sale of respondent’s products to members 
of the public by the use of the words “Army! and 
Navy” in such way as by reasonable inference to 
represent to the public that its merchandise! was 
m#de for, or was purchased from, the United 
States Army and Navy. Such goods are popularly 
believed to be of high grade and quality, and jvery 
desirable. As shown hereinabove, these facts con¬ 
stitute “public interest.” 

6. As to competitors 

As already indicated, the fact of existing actual 
competitors is alleged and left undenied. It ijiust, 
therefore, be taken as true, without proof or find¬ 
ing. It may be found without further proof. It 
is both proven and found. 

Potential competitors exist without allegation or 
proof. 
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The rights of potential competitors are to be 
protected equally with the rights of actual com¬ 
petitors. 

F. T. C. v. Kleiner, 280 U. S. 19, 28; 

F. T. C. v. Raladam Co., 283 U. S. 643, 
649. 


Unless a respondent’s enterprise is a legal mo¬ 
nopoly or is inherently illegitimate, an order to 
cease and desist may not be set aside for lack of 

i 

competitors. All persons are in such case free to 
enter the trade at any time, and are, therefore, po- 

i 

tential competitors. The question as to the fair¬ 
ness of the methods of potential competitors may 
not arise. They are presumed to be honest. 


U. S . Bank v. Dand ridge, 25 U. S. (12 
Wheaton) 63, 68-70. 

Cincinnati, Etc., v. Rankin, 241 U. S. 319, 
327. 


International Shoe Co. v. F. T. C., 280 
U. S. 291, 302. 

The identity of potential competitors being un¬ 
known, the presumption of their honesty cannot be 
rebutted. 

The principle declared in the Klesner and Rala¬ 
dam cases, above cited, that potential competitors 
are to be protected equally with actual competi- 

i 

tors, is not new. It is an integral part of the law 
against unfair competition and restraint of trade. 

The Sherman Act is largely declaratory of the- 
common law. 
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The purpose of the Sherman Act is to pro¬ 
hibit monopolies, contracts, and combina¬ 
tions which probably would unduly interfere 
with the free exercise of their rights by those 
engaged, or who wish to engage, in trade and 
commerce—in a word, to preserve the right 
of freedom to trade. [Italics supplied.] 

(United States v. Colgate & Co., 250 IJ. S. 
300, 307.) 

The Federal Trade Commission Act is supple¬ 
mentary to the Sherman Act ( Federal Trade Com¬ 
mission v. Raladam Co., 283 U. S. 643, 647-648). 

An original act and an act supplemental thereto 
are to be construed together ( Brooklyn Union 
Gas Co. v. Prendergast, 7 F. (2d) 628, 658). 

The construction of the Sherman Act as pro¬ 
tective of potential competitors has been uniform. 

Neither the letter of the statute not its 
purpose distinguishes between strangli 
commerce which has been born and 
venting the birth of a commerce which 
not exist. ( United States v. Pattersoji, 59 
Fed. 280, 283.) 

It is as unlawful to prevent a person 
engaging in business as to drive a person 
out of business. ( Thomsen v. Union Castle 
Mail S. S. Co., 166 Fed. 251, 253.) 

7. Unfairly to represent that a product has been, or is, being bought 
and used by the United States Government, is an unfair method 
of competition under Section 5 of the Federal Trade Commission 
Act (Guarantee Veterinary Co. v. F. T. C., 285 Fed. 853, 859) 

The sale of goods under the corporate or trade 
name of “Army and Navy Trading Company,. 


n g a 
pre¬ 
does 


from 
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Inc. 77 carries an implied representation that the 
goods being offered for sale are being offered for 
sale by a Government agency, or are goods manu¬ 
factured for the Federal Government, or are goods 
of which the Government has a surplus for sale to 
the public. Any such representation gives to the 
purchasing public the assurance of a high and de¬ 
pendable origin, and gives to the seller an unfair 
advantage over competitors who sell goods that 
are or are not of such origin. 

In the recentlv decided ease of F. T. C. v. Civil 
Service Training Bureau, Inc., (C. C. A. 6), 79 F. 
(2d) 113, 115, the Court said: 

The similaritv of the name “ Civil Service 

•/ 

Training Bureau, Inc/ 7 with that of the 
United States Civil Service Commission in 
itself operates to create the false impres¬ 
sion that this private institution has a gov¬ 
ernmental connection. [Italics supplied.] 

This is manifestly so declared upon inspection 
and as a matter of necessary inference. 

The use of the words ‘ Army and Naw Trading 
Company 7 “in itself operates to create the false 
impression that this private institution has a gov¬ 
ernmental connection. 7 7 

The fact of probable deception of the public 
does not depend upon evidence other than that 
arising from mere inspection of the name. In 
such a case, a finding of deception may rest upon 
inspection alone. No other evidence is required. 
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Yale, Etc. v. Alder (C. C. A. 2), 154 Fed.. 
37, 38; New England Awl & Needle Co. v. 
Marlboro Awl & Needle Co 168 Mass. 154; 
46 N. E. 386, 387. 


That the fact of probable deception is also estab¬ 
lished by evidence in the instant case will be here¬ 
inafter shown. 

8. The fact that respondent has used its present trade or corporate 

name for 16 years is no defense 

Respondent’s answer was filed February 27, 
1935 (Tr. Part 1, p. 5). Respondent was incor¬ 
porated in 1922 (Tr. Part 1, pp. 12-13,18). Prior 
to such incorporation the present corporate n^me 
was used by a copartnership as a trade name j^Tr. 
Part 1, p. 7). Such partnership began business in 
1919 (Tr. Part 1, p. 19), which the court judicially 
knows was at the time when the purchasing piiblic 
was greatly interested in the purchase at reduced 
prices of high-grade goods made for the Fedjeral 
Government, inspected and accepted by the <£rov- 

i 

ernment, and later sold by the Government, be¬ 
cause no longer needed by the Government. 

Respondent’s Secretary and Treasurer testified 
that respondent’s business was begun in 1919,|and 
that the organizers vrere prompted to choose the 
name “Army and Navy Trading Company’^ be¬ 
cause the Government surplus stock was then 
available. 90 per cent of the goods offered for 
sale by respondent “was made up of Army and 


Navy surplus” goods (Tr. Part 1, pp. 19 and 
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“From the date of the organization of respondent 
until the year 1927, or thereabout, between 85 and 
90 per cent of the merchandise offered for sale by 
the respondent had been procured from the Army 
or Xavy Department of the United States, either 
directly or indirectly, by the respondent " (Tr. 
Part 1, pp. 13, 20-21). 

Respondent's corporate name was confessedly 
chosen for the purpose of capitalizing the popular 
demand for Army and Xavy goods. At the begin¬ 
ning, and until 1927, such name was misleading 
only to the extent that it implied that respondent 
had some comiection with the Federal Government. 
Until 1927, practically all goods offered for sale 
by respondent were Army and Xavy goods. The 
good will which such name had acquired grew out 
of that fact. Since 1927, practically none of the 
goods offered for sale by respondent may be re¬ 
ferred to as Army and Xavy goods (Tr. Part 1, pp. 
13, 20-21). 

It is indisputable that approximately the year 
1927, the further use of respondent's corporate 
name, to-wit: “Army and Xavy Trading Com¬ 
pany", became wholly inappropriate to its busi¬ 
ness and false and misleading as to each and all of 
its implied representations to the purchasing pub¬ 
lic, to-wit: 

1. That respondent has a governmental connec¬ 
tion. 

2. That the goods offered for sale by respondent 
are “Army and Xavy goods" in that they were 
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i 

manufactured for or sold by the Federal Govern¬ 
ment, or in any other sense. 

3. That the goods offered for sale by respondent 
are of the same origin as the goods offered fpr sale 
by respondent from its organization until the year 
1927. i 

I 

Only since 1927, therefore, has respondent’s cor- 

i 

porate name been fully and entirely false ahd mis¬ 
leading in all of its implications. Of course, it was 
always misleading for respondent to represent 
itself as an “Army and Navy Trading Company.” 

Were the time much longer, lapse of time would 
be no defense. “There is no bar through labse of 
time to a proceeding in the public interest to set an 
industry in order by removing the occasion for 


deception or mistake 




(F. T. 


C. v. 


Algoma Lumber Co. et ah, 291 U. S. 67, 80, sypra). 

D. The only allegation of the complaint denied by respondent's 
answer is true as a necessary inference from the undisputed and 
undenied facts 

The only allegation of the complaint which is 
denied by respondent’s answer is the allegation 
that the use of respondent’s corporate name, to- 
wit: “Army and Navy Trading Company” has the 
tendency and capacity to lead the purchasing pub¬ 
lic to believe that the goods offered for sale by 
respondent are “Army and Navy Goods”, to-wit: 
goods made for, or purchased and resold by, the 
Federal Government. 

(1) As already shown, mere inspection op the 
name compels such inference. 
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(2) As already shown, the Secretary and Treas¬ 
urer of respondent testified that the name was 
chosen because “Government surplus stock’’ was 
then available for purchase and resale (Tr. Part. 1, 
p. 19). It \\ u as clearly intended to represent that 
respondent was offering for sale the surplus stock 
of the Federal Government. Respondent’s Secre¬ 
tary and Treasurer testified that the name was 
selected “in order to impress the public with that 
fact” and did in fact so impress the public (Tr. 
Part 1, p. 26). 

3. Respondent's corporate name can have no 
other appropriate purpose and no other meaning. 
It always has carried also the false implication of 
a governmental connection. 

4. The evidence in the record proves that the use 
of such name did in fact lead purchasers into such 
belief. 

The Court will, in any case, examine only the 
question as to whether the Commission’s finding 
is supported by substantial evidence. The follow¬ 
ing limited liumber of citations are more than suf¬ 
ficient to constitute “substantial evidence.” 

Abraham Bernstein, Tr. Part 1, p. 26; 

Ernst Coblenzer, Tr. Part 1, p. 59, lines 
1 to 12 from bottom, and p. 64, lines 1 to 15; 

T. F. Colvin, Tr. Part 1, p. 68, lines 8 to 17 
from bottom; 

Thomas F. Quitter, Tr. Part 1, p. 69, lines 
26 to 32; 

Charles Nelson, Tr. Part 1, p. 70, lines 1 
and 2 from bottom; 
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John Robert Hair, Tr. Part 1, p. 74, p.j 81, 
lines 16 to 21; 

B. Houston McCeney , Tr. Part 1, p.j97, 
lines 21 to 29; 

William R. Rich, Tr. Part 1, p. 106, l^nes 
25 to 29; 

Douglas M . Smart, Tr. Part 1, p. 116, lines 
13 to 30; 

John Erlbeck, Tr. Part. 1, p. 120, lines 13 
to 32; 

10. There can be no reason for a modification cf the Commission’s 
order to permit respondent to continue to use its corporate name 
with explanatory words 

1. The name is wholly inappropriate, is wholly 
false and misleading, and may not be made safe by 
any qualifying words. 

2. Since respondent sells practically no “Army 
and Navy goods", it may not rightfully conduct 

business under said name. Its use is inherently 

•/ 

and necessarily deceptive. 

3. Any good will attached to such name is based 
upon its identification with a business in which re¬ 
spondent is no longer engaged. Respondent! no 
longer has a right to its benefit. 

4. In no case even slightly comparable has jany 
court modified an order to cease and desist to per- 

i 

mit the continued use of a name that has a tendency 

%/ 

and capacity to deceive the purchasing public. 

5. If a false and misleading name attracts pros¬ 
pective purchasers, the use of such name is anj un¬ 
fair method of competition under the law, eveja in 
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a case in which a respondent by some means dis¬ 
closes the truth, before a purchase is actually con¬ 
summated (Holland Furnace Co. v. Neiv Holland 
Machine Co. 24 F. (2d) 751, 753). 

VI 

TWO POSSIBLE DEFENSES OPEN TO 

RESPONDENT 

(1) That a designated finding is not, or that des¬ 
ignated findings are not, supported by any evi¬ 
dence. 

(2) That the facts alleged and admitted or incor¬ 
porated in the Commission’s findings do not war¬ 
rant the issuance of an order to cease and desist. 

1 

The facts as alleged, and admitted or incorpo¬ 
rated in the Commission’s findings, constitute so 
clear a case of the use of unfair methods of compe¬ 
tition within the intent and meaning of Section 5 
of the Federal Trade Commission Act, as construed 
by the courts, that their sufficiency to warrant the 
issuance of an order to cease and desist is beyond 
the propriety of controversy. Counsel for peti¬ 
tioner does not expect Counsel for respondent to 
challenge their sufficiency. If he shall, the ques¬ 
tion will be one of law only and easily determinable 
on the face of the pleadings and findings. 
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Counsel for respondent may assert of any find¬ 
ing that it is not, or of any findings that they!are 

i 

not, supported by any evidence. The evidence is 
such that counsel may be unwilling to make such 
assertion. If he shall, this Court will not weigh 
conflicting evidence, but will review the evidence 
only far enough to ascertain whether or not the 
challenged finding is, or the challenged findings 
are, supported by any competent evidence. ( See 
authorities cited at pp. 12-13 hereof.) 

That, too, would be a question, not of fact, but 
of law. 

Florida , Etc. v. U. S., 234 U. S. 167, [185; 
Abrams v. U . 5., 250 U. S. 616, 619; Federal 
Radio Commission v. Nelson , Etc ., 289 IT. S. 
266, 277. 

This Court, as shown by the authorities already 
cited herein, will presume that all findings are 
supported by evidence, unless and until respondent 
shall assert that a designated finding is noi;, or 
designated findings are not, supported by an^ evi¬ 
dence. In this case, many findings include only 
the facts alleged in the Commission’s complaint 
and left undenied by respondent’s answer. Under 
the authorities cited, these facts are to be taken 
as true at every stage of this case, without p)roof. 
Nevertheless, counsel for the Commission proved 
them by evidence. The facts are established by 
the overwhelming weight of the evidence. 
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The rules and practice of this Court do not 
contemplate that, in such circumstances, coun¬ 
sel for respondent will assert of the finding of 
any material fact that it is not supported by 
any evidence, thereby casting* upon this Court 
the burden of reviewing the evidence as to such 
fact. Counsel for petitioner may not fairly as¬ 
sume that counsel for respondent will make such 
assertion. 

VII 

THE GENERAL SCOPE OF THE FACTS 

That the Court may understand more readily 
the general scope and tenor of the facts alleged 
and proven in this case, counsel for petitioner 
submit at this place, without citations to the 
record and omitting specifications and details, a 
general statement of such facts. 

1. Respondent is a corporation, having its office 
and principal place of business in the City of 
Washington in the District of Columbia. 

2. At its said place of business, respondent is 
engaged in offering for sale and selling to the 
public a stock of general merchandise bought 
upon the iparket, only a negligible portion of 
which is made up of “Army and Navy goods”, to- 
wit: goods manufactured for, or resold by, the 
Federal Government. Of recent years the Gov¬ 
ernment has not been offering for sale and selling 
surplus goods to the public or to dealers. 
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3. Respondent’s corporate name is “Army and 
Navy Trading Company, Inc.” and it carried on 
all its business activities, including advertise¬ 
ments, in and under such name. 

4. Respondent corporation’s predecessors were 
partners doing business under said name as a 
trade-name. In the year 1919 the Federal Gov¬ 
ernment was offering for sale and selling to the 
public and to dealers large quantities of surplus 
goods, which had been manufactured under Con¬ 
tracts with the Government, upon specifications 
furnished by the Government, and subject to in¬ 
spection by the Government. Respondent’s pre¬ 
decessors, who are its present stockholders and offi¬ 
cers, began business in the year 1919 because Cucli 
Army and Navy goods were so available, and c^ose 
the name of “Army and Navy Trading Company” 
in order to impress upon the public mind the [fact 
that the goods they were offering for sale \Cere 
goods manufactured for the Government, accord¬ 
ing to Government specifications and under (gov¬ 
ernment inspection, which had been accepted by 
the Government and were then being re-sold by 
the Government because no longer needed by the 
Government. In 1922 respondent corporation!was 
organized by the members of said pre-existing 

i 

partnership to take over and carry on said busi¬ 
ness under said corporate name. 

5. The use of said trade-name and corporate 
name is intended to, and does, carry to the pqblie 
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mind the representation and assurance that the 
goods offered for sale and sold by respondent were 
manufactured under contracts with the Federal 
Government, according to strict Government 
specifications and under Government inspection, 
were accepted by the Government and were later 
resold by the Government as surplus goods no 
longer needed by the Government. 

6. The public is of the opinion that goods so 
manufactured for the Government are made of 
excellent materials by excellent workmanship and 
are of high and dependable quality and value. 
The public is much inclined to select and purchase 
such goods in preference to merchandise the origin 
of which is unknown to the public. Public pref¬ 
erence for such goods is largely based upon said 
origin and source thereof. 

7. From the year 1919 to approximately the year 
1927, substantially all goods so offered for sale and 
sold by respondent were “Army and Navy goods.” 
Since the year 1927, sales of surplus goods by the 
Federal Government have practically ceased and 
none are available for respondent to procure for 
re-sale. Since said year 1927, all goods so offered 
for sale and sold by respondent, except a negligible 
remnant of goods purchased in earlier years, 
have been purchased by respondent upon the 
general markets, have been produced in a gen¬ 
eral way and not for the Government, or under 
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Government specifications or inspection, or ac¬ 
cepted by the Government, or constituting “Army 
and Navy goods” as those words are understood 
by the public. Such goods have not been manu¬ 
factured by the class commonly known as Govern¬ 
ment contractors, and have not had the same origin 
and source as the “Army and Navy goods” above 
referred to. 

8. The use by respondent of said corporate n£me, 
since the year 1927, has not been, and is not, appro¬ 
priate or proper; is and has been false and mislead¬ 
ing, has had, and has, the tendency and capacity 
to deceive and mislead the purchasing public into 
the erroneous belief that the goods so being offered 
for sale and sold by respondent are “Army and 
Navy goods” with all the high qualities and values 
above indicated. Respondent continues to use said 
corporate name in all its business transactions, 
including its advertisements, thereby unfairly di¬ 
verting trade to itself from its competitors who do 
not falsely represent their merchandise as “Army 
and Navy goods.” 

The Commission’s order requires respondent to 
cease and desist from its said implied false and 
misleading representation as to the origin or source 
of its goods or as to the class of manufacture!^ by 
whom they are produced, to-wit: manufacturers 
under Government contracts. 
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VIII 

CONCLUSION 

Under the authorities cited, the facts, as alleged 
in the Commission's complaint and set forth in the 
Commission’s findings of fact, constitute a clear 
case of the use of unfair methods of competition 
under Section 5 as construed by the Courts. 

Counsel for the Commission, therefore, respect¬ 
fully ask that the Court make and enter a decree 
•/ 

affirming the Commission’s order to cease and de¬ 
sist and commanding respondent, his agents, em¬ 
ployees, and representatives to cease and desist 
from disobeying the same. 

W. T. Kelley, 

Chief Counsel, Federal Trade Commission . 

Martin A. Morrison, 
Assistant Chief Counsel. 
Alden S. Bradley, Jr., 

S. Brogdyne Teu, II, 

James W. Nichol, 

Special Attorneys, Attorneys for Petitioner . 


APPENDIX 


Kelevant Portions of Section 5 of the Federal, 
Trade Commission Act (Act of September 26, 
1914, c. 311, 38 Stat. 717, 719-720; U. S. C. 
Title 15, Sec. 45, pp. 254-7) 

That unfair methods of competition in com¬ 
merce are hereby declared unlawful. 

The commission is hereby empowered and di¬ 
rected to prevent persons, partnerships, or corpo¬ 
rations, except banks, and common carriers sub¬ 
ject to the Acts to regulate commerce, from using 
unfair methods of competition in commerce. 

Whenever the commission shall have reason!to 
believe that any such person, partnership, or cor¬ 
poration has been or is using any unfair method 
of competition in commerce, and if it shall appear 
to the commission that a proceeding by it in respect 
thereof would be to the interest of the public,! it 
shall issue and serve upon such person, partner¬ 
ship, or corporation a complaint stating its charges 
in that respect, and containing a notice of a hear¬ 
ing upon a day and at a place therein fixed at le^st 
thirty days after the service of said complaint. 
The person, partnership, or corporation so com¬ 
plained of shall have the right to appear at the 
place and time so fixed and show cause why jan 
order should not be entered by the commission re¬ 
quiring such person, partnership, or corporation to 
cease and desist from the violation of the lavr so 
charged in said complaint. Any person, partner- 

(37) 
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ship, or corporation may make application, and 
upon good cause shown may be allowed by the com¬ 
mission to intervene and appear in said proceeding 
by counsel or in person. The testimony in any 
such proceeding shall be reduced to writing and 
filed in the office of the commission. If upon such 
hearing the commission shall be of the opinion that 
the method of competition in question is prohibited 
by this Act, it shall make a report in writing in 
which it shall state its findings as to the facts, and 
shall issue and cause to be served on such person, 
partnership, or corporation an order requiring 
such person, partnership, or corporation to cease 
and desist from using such method of competi¬ 
tion. Until a transcript of the record in such hear¬ 
ing shall have been filed in a circuit court of ap¬ 
peals of the United States, as hereinafter provided, 
the commission may at any time, upon such notice 
and in such manner as it shall deem proper, modify 
or set aside, in whole or in part, any report or 
any order made or issued by it under this section. 

If such person, partnership, or corporation fails 
or neglects to obey such order of the commission 
while the same is in effect, the commission may 
apply to the circuit court of appeals of the United 
States within any circuit where the method of com¬ 
petition in question was used or where such per¬ 
son, partnership, or corporation resides or carries 
on business, for the enforcement of its order, and 
shall certify and file with its application a tran¬ 
script of the entire record in the proceeding, in¬ 
cluding all the testimony taken and the report and 
order of the commission. Upon such filing of the 
application and transcript the court shall cause 
notice thereof to be served upon such person, part- 
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nership, or corporation, and thereupon shall h^ve 
jurisdiction of the proceeding and of the question 
determined therein, and shall have power to mqke 
and enter upon the pleadings, testimony, and pro¬ 
ceedings set forth in such transcript a decree af¬ 
firming, modifying, or setting aside the order | of 
the commission. The findings of the commission} as 
to the facts, if supported by testimony, shall be 
conclusive . If either party shall apply to the court 
for leave to adduce additional evidence, and sb)all 
show to the satisfaction of the court that such 
additional evidence is material and that there 
were reasonable grounds for the failure to addfice 
such evidence in the proceeding before the com¬ 
mission, the court may order such additional Evi¬ 
dence to be taken before the commission and to 
be adduced upon the hearing in such manner hnd 
upon such terms and conditions as to the court 
may seem proper. The commission may modify 
its findings as to the facts, or make new findi4gs, 
by reason of the additional evidence so taken, and 
it shall file such modified or new findings, which, if 
supported by testimony, shall be conclusive, and its 
recommendation, if any, for the modification or 
setting aside of its original order, with the return 
of such additional evidence. The judgment and 
decree of the court shall be final, except that the 
same shall be subject to review by the Supreme 
Court upon certiorari as provided in section two 
hundred and forty of the Judicial Code. j 
Any party required by such order of the com¬ 
mission to cease and desist from using such method 
of competition may obtain a review of such order 
in said circuit court of appeals by filing in the 
court a written petition praying that the order of 
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the commission be set aside. A copy of such peti¬ 
tion shall be forthwith served upon the commis¬ 
sion, and thereupon the commission forthwith 
shall certify and file in the court a transcript of the 
record as hereinbefore provided. Upon the filing 
of the transcript the court shall have the same 
jurisdiction to affirm, set aside, or modify the order 
of the commission as in the case of an application 
bv the commission for the enforcement of its order, 
and the findings of the commission as to the facts, 
if supported by testimony, shall in like manner be 
conclusive. 

The jurisdiction of the circuit court of appeals 
of the United States to enforce, set aside, or mod¬ 
ify orders of the commission shall be exclusive. 
* * * [Italics Supplied.] 
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April Term, 1936 
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FEDERAL TRADE COMMISSION, Petitioner 

v. 
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ARMY AND NAVY TRADING COMPANY, Respondent. 

BRIEF OF RESPONDENT 

I 

l 

— 

I 

I. 

Statement of the Case 

The Federal Trade Commission, as petitioner, is 
seeking to enforce a certain “Cease and Desist Orc^er” 
heretofore issued by it against the Army and Jfavy 




Trading Company, Inc., the respondent, which among 
other things, requires the respondent to discontinue 
the use of its corporate name of, “Army and Navy 
Trading Company, Inc., a corporation, duly organized 
and existing under the laws of the State of Maryland. 
(Tr. 15-16). 


The respondent commenced the use of its name, 
“Army and Navy Trading Company”, in 1919 while 
a partnership, and in 1922 it became a corporation 
under the same style and firm name of “Army and 
Navy Trading Company, Inc.” It has continued the 
use of said name ever since, and is known by no other 
name. (Tr. 150). 


The respondent is charged in the complaint before 
the Federal Trade Commission, 

“By the representations of said corporate name 
purchasers are led to believe that the stock of 
merchandise held out to the purchasing public by 
said respondent was made for, or purchased from 
the United States Armv and Navy. In truth and 
in fact, none of the stock of merchandise of said 
respondent is purchased from the Army and Navy. 
None of the merchandise is purchased at any Army 
and Navy surplus, or refuse goods sales. The 
small amount of such Army and Navy goods car¬ 
ried by said respondent, if any, is bought from 
jobbers, wholesalers, and others who buy at such 
Army and Navy refuse goods sales. The remain¬ 
der of the said respondent’s stock of merchandise 
consists of the usual stock found generally in gen¬ 
eral merchandise establishments. It is purchased 
in the marts of commerce in which the general 
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merchant buys his stock of goods, and is not pur¬ 
chased from the Army and Navy, or from thpse 
who purchase merchandise at any Army and N^vy 
surplus, or refuse goods sales. The said respond¬ 
ent is in no way connected with the Army pnd 
Navy, does not have alliliation, association, I or 
working agreement with the Army and Navy.” 


Before making formal answer to the complaint as 
aforesaid, the respondent filed a memorandum wdth 
the Commission which, among other things, it offered 
to use any one, or more, of the following qualifying 
words, or phrases, in conjunction with its trade nape, 
to wit: 

4 ‘Not connected with the Armv and Navv,” 

“Not connected with the Government,” 


“Not a Government store,” 

“Not affiliated with the U. S. Government,” 


“We do not handle Armv and Navy goods exclus¬ 
ively,” (Tr. 7-8). 


The respondent again, in its formal answer made a 
like tender to use any qualifying words, or phrases in 
conjunction with its corporate name as may be Sug¬ 
gested by the Commission. (Tr. 5-6). But, notwith¬ 
standing this, the Commission has ordered a suppres¬ 
sion of the trade name. 
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II. 


The Commission Should Not Order a Suppression of a 
Trade Name Where Proper Qualifying Words May 
Be Used to Correct the Evil, and Preserve the Rights 
of Competitors and the Public. 


The Federal Courts, as well as the Supreme Court 
of the United States, in interpreting the act creating 
the Federal Trade Commission, has definitely declared 
that it is not the aim of the Act to unnecessarily re¬ 
quire a suppression of a trade name which has long 
been in use, provided qualifying words are adopted in 
connection with such trade name so as to correct the 
evil and preserve the rights of competitors, and the 
public. See, 

Fed. Trade Com. vs. Roval Milling Co. 

288 U. S. Pg. 212, 

Fluegelman Co. vs. Fed. Trade Com. 

37 Fed. (2nd) Pg. 59, 

Fed. Trade Com. vs. Good Grape Co. 

45 Fed. (2nd) Pg. 70, 

Fed. Trade Com. vs. Cassoff, 

38 Fed. (2nd) Pg. 790. 


It is admitted that the respondent has been using 
the name of, ‘ 4 Army and Navy Trading Company,’’ 
ever since 1919, and is known by no other name; that 
it has expended vast sums of money during this period 
in advertising its trade name, and as a result thereof, 
the respondent has built up a valuable business, and 
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its trade name is of considerable value to it. (Tr. l£9- 
137). The petitioner reluctantly admits that the [re¬ 
spondent may have had a lawful right to use its trade 
name from 1919 until 1927; but owing to the tempor¬ 
ary change in the policy of the United States Govern¬ 
ment, in disposing of its surplus Government stockj to 
the public, it then became the duty of the respondent to 
change its trade name. In other words, the trade nhme 
of the respondent in the opinion of the Commission, is 
now inappropriate. j 

i 

i 

I 

The respondent comes into Court with clean hands, 
and should, therefore, be given an opportunity of per¬ 
mitting it to continue the use of its trade name by 
adopting proper qualifying words and phrases, rather 
than suppressing its trade name. 


A case directly in point and cited by petitioner is, 
Federal Trade Commission vs. Royal Milling Co., 1 288 
U. S. Pg. 212. The respondent, Royal Milling Co., Kvas 
engaged in preparing for the market, self-rising flbur, 
and plain flour. It did not grind from the wheat, the 
flour which it prepared and sold, but it only mixed and 
blended different kinds of flour which it purchased 
from others engaged in grinding. The respondent also 
circulated a printed circular among the trade, either 
directly asserting, or calculating to convey the impres¬ 
sion, that their product is composed of flour manu¬ 
factured by themselves from the wheat. While the 
Court held that these statements, and the use of the 
trade name under which respondent did business, had 
a tendency of leading persons to believe the respondent 
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is engaged in grinding from the wheat, the product 
which it puts out, the Court held at Page 217: 

“ Although we sustain the Commission in its find¬ 
ings and conclusions to the effect that the use of 
the trade name in question, and the misstatements 
referred to, constitute unfair method of competi¬ 
tion within the meaning of the Act, and that its 
proceeding was in the interest of the public, we 
think under the circumstances, the Commission 
went too far in ordering what amounts to a sup¬ 
pression of the trade name. These names have 
been long in use, and in one instance, beginning 
as early as 1902. They constitute valuable busi¬ 
ness assets in the nature of good will, the discon¬ 
tinuance of which probably would be highly injuri¬ 
ous and should not be ordered, if less drastic 
means will accomplish the same result. The order 
should go no further than is reasonably necessary 
to correct the evil, and preserve the rights of com¬ 
petitors, and the public; and this can be done in 
the matter under consideration, by requiring 
proper qualifying words to be used in immediate 
connection with the names.’’ 


Another case in point is, that of Fluegelman Co. vs. 
Federal Trade Commission, 37 Fed. (2nd) Pg. 59. This 
was a cease and desist order issued by the Commission, 
prohibiting the respondent from using the word, 
“satinmade” as a trade name, or to describe or desig¬ 
nate a cotton fabric offered for sale, or sold in inter¬ 
state commerce. The product complained of is a cotton 
fabric made in a satin weave, and has been referred to 
on the labels and tags as, “satinized” fabric. In con¬ 
nection with the word, “Satinized”, the petitioner 
adopted the phrase, “A Cotton Fabric”. The Court 
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this 


in recognizing this method of offering for sale 
particular article says at Pg. 61: 


“An order which would forbid such merchandis¬ 
ing, prohibits that which is lawful, and the order 
to cease and desist entered upon such a basis, can¬ 
not stand. Accordingly, the order to cease and 
desist will be modified so as to require the peti¬ 
tioner to cease and desist directly or indirectly 
from using the words, “satinmade, 77 or “Shtin- 
ized 77 or any word, or words, or combination of 
words embracing the word, “satin 7 ’ as a trade 
name, for, or to describe, or designate a cotton 
fabric offered for sale, or sold in interstate com¬ 
merce, unless there be adopted in letters equally 
conspicuous, and on the same side of the Isabel, 
advertising matter, wrapper, stationery, or bcjard- 
ends on which the word, “satinmade, 77 or “sktin- 
ized 77 appear, the words, “A Cotton Fabric, 7 “A 
Cotton Satin, 77 “No Silk, 77 or equivalent qualify¬ 
ing words. 77 


Another case in point is that of Federal Trade Com¬ 
mission vs. Cassoff 38 Fed. (2nd) 790. The Federal 
Trade Commission sought to enforce a cease and de¬ 
sist order to prohibit the respondent from usin^ the 
word, “shellac 77 on labels and advertising of varnish 
which he manufactured and sold, and which was not 


composed entirely of shellac gum dissolved in alcphol. 
The cease and desist order permitted the use of labels 
and advertising in the sale of shellac if it used words 
clearly indicating the other ingredients used, and set¬ 
ting forth the percentage of each. The respondent ad¬ 
vertised his product as white shellac, or orange kliel- 
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lac. The Court in holding that the cease and desist or¬ 
der went too far said at page 791: 


“If the respondent labels his goods and advertise¬ 
ment, “Shellac Substitute” or “Imitation Shel¬ 
lac’ ’ accompanied by the statement that it is not 
a 100% shellac, that would be sufficient to prevent 
a fraud upon the purchasing public. It would 
constitute ^ statement that the respondent was 
not selling genuine shellac, and that is as far as 
the findings justify on the order to cease and de¬ 
sist. The purposes of the Federal Trade Com¬ 
mission Act and the enforcing powers of the Com¬ 
mission are directed to the prevention of fraud 
upon the purchasing public. Order Modified.” 


Another case in point is that of Federal Trade Com¬ 
mission vs. Good Grape Co., 45 Fed. (2nd) Page 70. In 
this case, the Court also modified a cease and desist 
order issued by the Commission to the extent of per¬ 
mitting respondent to use a trade name of “Good 
Grape” and “Fruit of the Vine,” in connection with 
a soft-drink, provided sufficient modifying w’ords were 
used to indicate that it is an imitation, and is artificially 
colored or flavored. 


From the foregoing authorities, it is obvious that 
the cease and desist order which is sought to be en¬ 
forced in this proceeding goes too far. Even assum¬ 
ing, but not admitting that the Commission is correct 
in its findings, nevertheless, the use of the qualifying 
w’ords, or phrases suggested by the respondent in con¬ 
junction with its trade name, would be more than ample 
to overcome the alleged wrong complained of. 
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In permitting this to be done, the commission vfeuld 
be giving expression to the principles laid down by 
the Courts as aforesaid. Since the Commissionj has 
refused to modify its order upon the application of 
the respondent in the proceedings before the Commis¬ 
sion, then this Court under Section 5, of the Federal 
Trade Commission Act, has the authority to so mpdify 
the cease and desist order as to permit the use oi: the 
trade name by adopting such qualifying words in [con¬ 
junction with its trade name, as the Court may deem 
proper. 


III. 

The Findings of the Facts Are Not Supported 

By the Testimony 


The respondent further contends that the testimony 
produced before the Commission is not sufficient in law 
to support the findings of the Commission. The record 
shows that thirteen actual potential customers oi res¬ 
pondent were called as witnesses; eleven by the Com¬ 
mission, and two by the respondent. None of th^se is 
shown to have made purchases from respondent of 
goods thought by them to be Army and Navy surplus 
stock, when they were not such in fact. Four of these, 
a lawyer, a traveling salesman, an auto salesman, and 
an auto mechanic, are now in no wise deceived bt the 
use of, “Army and Navy” as part of the name of a 
store which deals in general merchandise in large 
measure, not Army and Navy surplus. (Tr. ^cuff 



163-165, Bobbitt 161-163, Commings 110-111, Smith 101- 
105). 


To the auto mechanic, the words, “Army and Navy” 
mean “anything controlled by the military forces of 
the Government” but he knows that these stores are 
not so controlled. Down to about 1922, he expected the 
goods he bought in these stores to be Army and Navy 
surplus stock; but under changed circumstances, he 
now knows that they cannot be such surplus. 


The auto salesman thinks that the words, “Army 

and Navy” as part of the name of the store, originally 

meant that the store sold Army and Navy surplus, and 

he continued to have this impression up to about three 

years ago, when he bought a raincoat from one of them 

that he did not think was an Armv or Navv raincoat. 

•/ •/ 

Respondent then led him to believe that it was a true 
Army and Navy store and the only such store in this 
City, and tried to get him to return the coat and buy 
one from it. 1 There is no explicit showing whether the 
coat was an Armv and Navv coat or not. 


A fifth witness is a clerk in the Government service 
who had bought underwear, polo shirts, and sweaters 
for a fifteen-vear-old boy, from so called “Army and 
Navy” stores. She thinks the name would seem to 
indicate that they sell Army and Navy goods, although 
it did not mean a thing to her when the question was 
recently raised. On thinking it over, she concluded the 
goods were probably Army and Navy surplus, although 
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she later reversed this conclusion on talking the Ques¬ 
tion over with others and reflecting that things she 
buys for a boy would not be found in the Army. (Tr. 
pp. 107-110). 

A plumber, who bought a pair of shoes from a so- 
called Army and Navy store some 15 years ago, thinks 
such stores buy their wares from Army and Navy sur¬ 
plus stocks. He thought he was getting a bargain by 
buying Army and Navy surplus, but “they didn’t pan 
out so good”—though there is no showing that jthey 
were not Army shoes. (Tr. pp. 68-70). 

A mechanic bought a cot in one of these stores. { He 
knows the Navy does not use cots, and saw by inspec¬ 
tion that it was not an Army cot, but he think^ the 
name, 44 Army and Navy” as part of the store pame 
means that the store handles Army and Navy dtuff. 
(Tr. Charles Nelson pp. 70-71). j 

To a night guard at GarfinckePs, an Army and ]^avy 
sign means that he could buy there goods which vpuld 
measure up to the specifications used by the Govern¬ 
ment in its purchases and get ’most anything issued on 
ships in the Navy or by the Quartermaster in the A^mv. 
He bought a pair of light shoes from respondent, but 
did not expect or w’ant Government shoes, and did not 
get them. He was in no way misled. (Tr. Hair 70j-83). 

A helper at the Navy Yard expects to find in a store 
with words, 44 Army and Navy” in its name, low cost 
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merchandise made of good material coming from the 
Army or Navy. He bought a pair of work pants from 
respondent that were pretty nice, but not exactly what 
he wanted. He was not told that they were Army or 
Navy trousers and was not interested in whether they 
were or not, but he did go there because he was some¬ 
what of the opinion that an Army and Navy sign meant 
Army and Navy goods. (Tr. Stewart 98-101). 


A printer, when he was last in an Army and Navy 
store, two years ago, saw many articles he knew were 
not used in the Army and Navy, but until the investi¬ 
gation upon which this proceeding is based, an 4 ‘Army 
and Navv” sign meant to him that the store sold Armv 
and Navy surplus goods. He would not go to such 
store unless he wanted Army or Navy goods. (Tr. 
Velevny 111-112). 


A lawyer who bought from stores with “Army and 
Navy” in their name, over a period of years, and 
thinks he has gotten his money’s worth. The name has 
meant to him that the stores were disposing of surplus 
Army and Navy goods. There is no showing that he 
did not get such. (Tr. Calhoun 112-114). 


An auditor who first visited stores with “Armv and 
Navy” as part of their name last year, saw some evi¬ 
dence of goods appearing to be Army and Navy goods 
and made purchases, expecting to get Army and Navy 
surplus goods of better quality and at lower prices 
than other goods. There is no showing that he did not 
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get what he expected. (Tr. Powell 116-117). 

A real estate man, who bought binoculars from qne 
of these stores soon after the war, because he con¬ 
sidered them cheap and good, as coming from the Najvy, 

and cub scout uniforms for two sons from respondent 
last year, presumes whenever he sees an Army and 

Navy sign, that the store carrying it is selling Aijmv 
and Navy goods. He went to respondent for cub limi- 
forms because he was advised at Scout Headquarters 
that respondent made the uniforms and could sell tl|em 
cheaper than other dealers. He feels that he got j his 
money’s worth. Apparently the binoculars were, and 
the uniforms were not, Army and Navy surplus, but 
there is no express showing on either point. (Tr. |Mc- 
Ceney 92-97). 

The Commission is undoubtedly convinced with the 
weakness of its own testimony, because it is forced to 
reluctantly admit in its own brief that respondent had 
the right to use its trade name from 1919 until 1927. 
But, in the same breath, the Commission contends ■fhat 
after 1927, the respondent should be prohibited in the 
use of its trade name, because of the scarcity of (trov- 
ernment surplus merchandise. 

The words, “unfair method of competition” was not 
defined by the statute, and their exact meaning is in 
dispute. It is for the Courts and not the Commission, 
to ultimately determine as a matter of law what ^hev 
include. They are clearly inapplicable to practices 
never heretofore regarded as opposed to good morals 
as in the instant case. See, Federal Trade Commission 
vs. Gratz 253 U. S. 421. 
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IV. 


The Proceedings Are Not in the Interest of the Public 

The record referred to above, amply discloses that 
the purchasing public are not misled by the respondent 
in the use of its trade name. See, Federal Trade Com¬ 
mission vs. Klesner, 280 U. S. Pg. 19. 

V. 

There Is No Law, Statute, or Otherwise, That Prohibits 
the Use of the Words, “Army and Navy” as Part of 
the Corporate Name. 

While the words, “Army and Navy” may be objec¬ 
tionable to the Federal Trade Commission when used 
as a part of a corporate name, nevertheless, there is 
no law, statute, or otherwise that prohibits the use 
thereof. 

It is the function of the legislature to prohibit the 
use of the woirds, “Army and Navy” as forming a part 
of the trade name, or corporate name, when in its opin¬ 
ion it shall become necessary; and until Congress acts 
in this respect, it is not within the power of the Federal 
Trade Commission to suppress a trade name contain¬ 
ing the words “Army and Navy”. Especially is this 
true when respondent is using sufficient qualifying 
words in conjunction with its trade name such as, 

“We do not handle Army and Navy goods 
exclusively,” 

“This is not a Government Store.” 
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Conclusion 


The respondent, therefore, contends: 

1. That the cease and desist order is void in ^hat it 
is too drastic, and is not supported by the testimony 
produced before the Commission. 

2. That the order was improvidently issued in that 
it extends too far in an attempt to overcome the alleged 
wrong complained of. 

I 

i 

3. That the Commission should have modified its 
“cease and desist order’’ so as to permit the respond¬ 
ent to use its trade name in conjunction with the peces- 
sary qualifying words, and phrases, instead of entirely 

suppressing the same. j 

I 

j 

4. That said 4 ‘cease and desist order” deprive[s the 
respondent of property without just compensatioh, and 
denies it the equal protection of the law. 


5. That the respondent has already complied with 
such of the provisions of the “cease and desist” order 
which may have support in law. 


Respectfully submitted, 

I 

J. B. Stein, Attorney for 
Army and Navy Trading Company, Inc., 

Respondent. 


810 F St., N. W. 
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In the United States Court of Appeals 
for the District of Columbia ! 

April Term, 1936 

Federal Trade Commission, petitioner 

v . 

Army and Navy Trading Company, respondent 

ON APPLICATION FOR THE ENFORCEMENT OF AN ORDER 
OF THE FEDERAL TRADE COMMISSION 

REPLY BRIET POR THE PETITIONER 

I 

Respondent’s brief has simplified the issues be¬ 
fore the Court. As shown at pages 12 and 13 of 
petitioner’s original brief herein, this Court Will 
presume that the Commission’s findings of fact 
are supported by evidence, unless respondent shall 
assert of any particular finding or findings that it 
is, or they are, not supported by any (substantial) 
evidence. The Court will study the evidence only 
to ascertain whether a challenged finding is sup¬ 
ported by evidence. In no case will this Court 

weigh conflicting evidence. 

(i) 
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At pages 9 to 13 of its brief herein, respondent 
asserts “that the testimony produced before the 
Commission is not sufficient in law to support the 
findings of the Commission/’ The brief proceeds 
specifically to weigh the evidence in support of the 

i 

Commission’s finding that the use of the words 
“Army and Navy” in its corporate name has the 
tendency and capacity to mislead and deceive the 
public and prospective purchasers into the er¬ 
roneous belief that the goods being offered for sale 
and sold by respondent are “surplus goods” orig¬ 
inally produced for the United States Army and 
Navy. The brief discusses no other finding of fact. 
As to all other findings of fact this Court will, 
therefore, presume that they are supported by evi¬ 
dence. 

1 . 

As shown at pages 23 to 25 of petitioner’s orig¬ 
inal brief herein, this Court will upon a mere in¬ 
spection of respondent’s corporate name conclus¬ 
ively infer that its use has the capacity and tend¬ 
ency so to mislead and deceive the public and pros¬ 
pective purchasers. 

See quotation at page 24 of petitioner’s original 
brief herein from F. T. C. v. Civil Service Train¬ 
ing Bureau , Inc., (C. C. A. 6), 79 F. (2d) 113,115. 
In the later case of F. T. C. v. Hires Turner Glass 
Co. (C. C. A. 3), 81 F. (2d) 362, 364, the Court 
said: 

Even though there was no evidence of actual 
deception, the natural and probable result 
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of the use of descriptive names, which do not 
properly describe the respondent’s product, 
has the tendency and capacity to deceive. 
Federal Trade Commission v. Balme (C. |C. 
A.), 23 F. (2d) 615; Notaseme Hosiery Co. 
v. Straus (C. C. A.), 201 F. 99. I 

In another ease in which the Court based its in¬ 
ference of probable deception upon a mere inspec¬ 
tion of the respondent’s trade or corporate name, 
there being no other evidence upon that point, tke 
Court said: 

No evidence whatever would be necessary 
in proof thereof. (The Governor, Etc. v. 
Hudson Bay Fur Co., 33 F. (2d) 801, 80$.) 

Respondent merely argues the weight of the evi¬ 
dence to prove actual deception, as distinguished 
from probable deception, asserting that the evi¬ 
dence does not prove actual deception. 

Actual deception is not in issue. The issue is 
probability of deception. It is not necessary, in 
order to sustain the Commission’s order, to profe: 

(1) A deliberate effort to deceive; j 

(2) Actual deception of any purchaser, or 

(3) That any competitor of the petitioner has 
been damaged. 

F. T. C. v. Balme (C. C. A. 2), 23 F. (2d) 615, 
621. 

(See page 18 of petitioner’s original bi|ief 
herein.) 

If a substantial part of the representation which 
respondent’s corporate name impliedly makes is 
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untrue, it is not necessary to prove the claim false 
in toto. 

Leach v. Carlile, 258 U. S. 138,139; 

Eleven Gross Packages, Etc . v. U. S. (C. A. 3.)? 
233 Fed. 71, 74; 

Moses v. U. S. (C. C. A. 2), 221 Fed. 863, 866. 

2 . 

If it were necessary to cite evidence to support 
the Commission’s finding of tendency and capacity 
to mislead and deceive the public and prospective 
purchasers, this Court would at once discover sub¬ 
stantial evidence to support the Commission’s find¬ 
ings. 

(i) 

Abraham Bernstein is Secretary and Treasurer 
of respondent corporation. 

Tr. Part 1, p. 18, lines 8 and 9 from bottom. 

He testified that the incorporators selected the 
corporate name of respondent corporation to im¬ 
press upon the public the fact that respondent 
offers for sale and sells principally 4 ‘articles pur¬ 
chased from the Army and Navy Departments.” 

The following quotations from his testimony is 
conclusive of their purpose and of the impression 
which the name makes on the public mind, to wit: 

Q. Mr. Bernstein, you stated a few 
moments ago that you selected the name 
“Army & Navy Trading Co.” 

A. Yes, sir. 

Q. For this corporation. 

A. Yes, sir. 
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Q. Because of the fact that when you in¬ 
corporated in 1922 your stock consisted prin¬ 
cipally of articles purchased from the Army 
and Navy Departments ? 

A. Yes, sir. 

Q. Then was the name selected in order to 
impress the public with that fact? 

A. It was at that time. 

Q. Did you find a response to the impres¬ 
sion which the name gave that the gocjds 
were in fact purchased from the Army and 
N avy Departments ? j 

A. Yes, sir. ! 

Q. Did you find that that response ^as 
advantageous to your trade ? 

A. At that time. 

(Tr. Part 1, bottom of page 25 and top of 
page 26.) 

It is undeniable that the use of the same words 
continue to make the same impression upon the 
public mind. Respondent cannot be heard to deny 
the facts established by the testimony of its ciwn 
Treasurer and Secretary. 

( 2 ) 

If the burden were upon petitioner to prove 
actual deception (as it clearly is not), the testimony 
referred to at pages 28 and 29 of its original brief 
herein is more than sufficient to show that tlhat 
fact is established by substantial evidence. Of 
course, the same evidence conclusively proves prob¬ 
ability of deception, which is the sole fact in issue. 
That the findings made by the Commission are sup- 
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ported by the evidence, is not open to controversy 
or doubt. 

II 

The second of the two questions which arise in 
this case is: Do the facts as found by the Commis¬ 
sion warrant the issuance of an order to cease and 
desist? 

That such is the law upon the facts found is dem¬ 
onstrated beyond the propriety of controversy at 
pages 14 to 30, petitioner’s original brief herein. 

Ill 

Respondent does not seriously deny that the facts 
warrant the order. Its real contention is that the 
order should be modified to permit respondent to 
use the prohibited words provided it also uses in 
connection therewith certain suggested qualifying 
words to safeguard the public against deception. 

To warrant the use of such qualifying words, re¬ 
spondent cites four decisions, none of which even 
remotely indicates that the Commission’s order 
ought to be modified to permit the use of any set 
of words suggested by respondent. The several 
sets of words as suggested are: 

Not connected with the Army and Navy. 

Not connected with the Government. 

Not a Government Store. 

Not affiliated with the U. S. Government. 

We do not handle Army and Navy goods 
exclusively. 
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As shown by the testimony hereinabove quoted, 
the words “Army and Navy Trading Compaiiy” 
were intended to carry to the public and prospec¬ 
tive purchasers the assurance that respondent’s 
stock of goods consists “principally of articles pur¬ 
chased from the Army and Navy Department^”; 
does carry such assurance; and such assurance is 
“advantageous” to respondent’s business. 

None of the words suggested by respondent 
would tend to safeguard the public against such 
inherent and inescapable implied assurance. Tpey 
would be utterly ineffectual. 

In its brief, respondent says that petitioner in 
its brief admits that respondent’s name was 'not 
deceptive until 1927. In its statement, respondent 

. . i 

is in error. 

Respondent’s name “Army and Navy Trading 
Company” has also the tendency and capacity to 
mislead and deceive the public into the erroneous 
belief that “this private institution has a govern¬ 
mental connection” ( F . T. C . v. Civil Service 
Training Bureau, Inc . (C. C. A. 6), 79 F. (2d) lL13, 
115, supra). 

Respondent’s reference to said so-called ^ad¬ 
mission” is based on language found at the top 
of page 27 of petitioner’s original brief herein. 
The words do not warrant respondent’s statement. 
They are: ! 

Only since 1927, therefore, has respondent’s 
corporate name been fully and entirely j { alse 
and misleading in all of its implications. 
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Of course, it was always misleading for 
respondent to represent itself as an “Army 
and Navy Trading Company. ” 

The words suggested (Supra p. 6) might tend 
to negative that respondent’s store is Government 
owned or operated. They would leave in full force 
the implied assurance that respondent is engaged 
principally in offering for sale and selling “articles 
purchased from the Army and Navy Depart¬ 
ments.” Such goods are popularly thought to be 
of unusually high quality and value, but respondent 
sells practically none of them. 

The suggested “qualifying words” would be ut¬ 
terly ineffectual to protect the public. 

Aside from that, if the deceptive name induces 
purchasers to enter respondent’s store and begin 
to negotiate for respondent’s goods, it is an unfair 
method of competition, although the purchaser 
shall, before a purchase is consummated, see on the 
walls any or all of said sets of words. 

Holland Furnace Co . v. New Holland Machine 
Co., 24 F. (2d) 751, 753. 

See petitioner’s original brief herein, pages 29 
and 30. (It does not appear that any such words 
appear on the walls of respondent’s store. On 
that point, the record is silent.) 

None of the cases cited by respondent lends sup¬ 
port to its proposed use of said 4 ‘ qualifying words. ’ ’ 

In F . T. C. Royal Milling Co., 288 U. S. 212, the 
words involved were “mill”, “mills”, and “mill¬ 
ing.” The respondents operated mills to carry 
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in 


on the later processes in preparing self-risijng 
flour, but did not grind wheat. Some of their mills 
cost as much as $100,000. It was proven that, in 
the flour trade, these words standing alone mean to 
“grind wheat.” The respondents owned and <j>pr 
erated mills and w r ere permitted to refer to them¬ 
selves as millers, who do not grind wheat . 

That wrould not justify respondent, wdio sells 
practically no Army and Navy goods, to do bhsi- 
ness under the name of “ Army and Navy Trading 
Company”, a name which confessedly carries 
assurance that respondent deals principally 
“articles purchased from the Army and Navy pe 
partments.” The utmost limit of the proposed 
wrords is that respondent does “not handle Army 
and Navy goods exclusively”, wrords wrhich im¬ 
pliedly represent that respondent chiefly and prin¬ 
cipally handles “Army and Navy” goods, supple¬ 
mented by some other goods. The wrords are them¬ 
selves misleading. 

In Fluegelman & Co. v. F. T . C. (C. C. A. 

37 F. (2d) 59, the word involved was “satin. 
The word has two meanings—a particular weave, 
and a silk content. Respondent’s product wsis of 
a satin weave, but had a cotton content. It was 
permitted to use the word “satin-made” or ‘fsat- 
inized” along with the words “A Cotton Fabric ”, 
“A Cotton Satin”, “No Silk” or “equivalent Qual¬ 
ifying words.” 

In F. T. C . v. Cassoff (C. C. A. 2), 38 F. (2d) 
790, 791, the word involved was “shellac” anft re- 


2 ), 
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spondent used it in an adulterated form. He was 
permitted to use the words “Shellac Substitute’’ 
or 4 ‘ Imitation Shellac.’ 7 These words made decep¬ 
tion impossible. 

In F. T. C. v. Good Grape Co., (C. C. A. 6) 45 
F. (2d) 70, the words “Good Grape” and “Fruit of 
the Vine” were permitted to be used, provided suffi¬ 
cient modifying words were used to indicate that 
the product involved, to wit: a soft drink, is “an 
imitation artificiallv colored and flavored.” 

•j 

These words also clearly indicate that the prod¬ 
uct does not have a grape content. 

None of these decisions tends to justify the use 
of the words “Army and Navy Trading Company” 
safeguarded by any or all of the words suggested by 
the respondent. 

Respondent, near the bottom of page 14 of its 
brief, inferentially alleges that it “is using suffi¬ 
cient qualifying words in conjunction with its 
trade name such as, ‘We do not handle Army and 
Navy goods exclusively,’ ‘This is not a Government 
Store’.” If so, they do not tend to safeguard the 
public or prospective purchaser. Counsel for the 
petitioner hopes that Counsel for respondent will 
indicate just the manner in which respondent uses 
said “qualifying words in conjunction with its 
trade name” on its store at 801 D Street, N. W., 
Washington, D. C. 

The only good will attached to the words “Army 
and Navy Trading Company” inheres in the fact 
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that purchasers are led into the erroneous belief 
that respondent’s goods were made under Gov¬ 
ernment contracts, according to Government spec¬ 
ifications, and under Government inspection and 
approval. Respondent has unfairly enjoyed sijLch 
false good-will for many years and ought to be Re¬ 
quired by the decree of this Court to forego its 
further enjoyment. ' 

An affirmance of the Commission’s order as the 
same is written and without modification will give 
to the public only the protection winch Section 5 
contemplates, and will deprive respondent of noth¬ 
ing to which it is in law or equity entitled. 

W. T. Kelley, 

Chief Counsel , Federal Trade Commission 

Martin A. Morrison, j 
!Assistant Chief Counsel . 
Alden S. Bradley, Jr., 

S. Brogdyne Tetj, II, 

James W. Nichol, 

Special Attorneys , Attorneys for Petitioner. 


D. S. GOVERNMENT PRINTING OFF! 
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In the United States Court of Appeal^ 
for the District of Columbia 

April Term, 1936 

Federal Trade Commission, petitioner 

v. ! 

Army and Navy Trading Company, respondent 

APPLICATION POP THE ENFORCEMENT OF AN ORDER 
OF THE FEDERAL TRADE COMMISSION 

To the Honorable Judges of the United States 
Court of Appeals for the District of Columbia: 

The Federal Trade Commission (hereinafter 
referred to as ‘ 4 The Commission”), pursuant to 
the authority conferred upon it by the provisions 
of an Act of Congress approved September 26, 
1914 (38 Stat. 717, 720; 15 U. S. C. A. Sec. 45), 
known as the Federal Trade Commission Act, re¬ 
spectfully applies to this Honorable Court for tl[e 
enforcement of a certain order issued by it on tljie 
26th day of November 1935 against the respondent 
Army and Navy Trading Company. The proceed¬ 
ing in which said order was entered is known upc^n 
the records of the Commission as Docket No. 2285, 
the title thereof being: “In the matter of Army 
and Navy Trading Company.” 

6SS3S—36 (1) 
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In support of such application, petitioner re¬ 
spectfully shows as follows: 

(1) Respondent, Army and Navy Trading Com¬ 
pany, is a corporation organized under the laws of 
the State of Maryland, with its principal office and 
place of business in the City of Washington, in the 
District of Columbia. It is now and for several 
years last past has been engaged in the sale and 
distribution of general merchandise within said 
District of Columbia. 

(2) On January 26,1935, the Commission issued 
its complaint against said respondent, charging it 
with the use of unfair methods of competition in 
commerce in violation of Section 5 of said Act of 
September 26, 1914 (the Federal Trade Commis¬ 
sion Act), in offering for sale and selling, in such 
commerce, said merchandise. Said methods of 
competition so alleged to be unfair and in violation 
of said Section 5 were in said complaint desig¬ 
nated and described fully and in detail. 

Said complaint was, on January 28,1935, served 
upon the respondent as required by law. The com¬ 
plaint appears in full in the transcript of the rec¬ 
ord filed herein (Tr. Part 1, pp. 2-4). 

(3) Thereafter, on February 27, 1935, respond¬ 
ent filed its answer to the said complaint. The 
answer appears in full in the transcript of the 
record filed herein (Tr. Part 1, pp. 5-6). 

(4) Thereafter, the matter being ready for trial, 
testimony and other evidence in support of the 
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charges stated in the complaint and in opposition 
thereto, were adduced by the parties to said pro¬ 
ceeding at hearings before an examiner of the 
Commission theretofore duly appointed. Sucji 
testimony was reduced to writing and filed, with 
the other evidence, in the office of the Commission, 
as required by law (Tr. Part 1, pp. 17-165). 

(5) Thereafter the proceeding came on regularly 
for final hearing before the Commission on said 
complaint, answer, testimony and evidence, anJd 
briefs and oral arguments for the respective par¬ 
ties. The Commission, having duly considered the 
record and being fully advised in the premises, arid 
being of the opinion that the methods of competi¬ 
tion charged in said complaint were prohibited by 
said Federal Trade Commission Act, on November 
26,1935, made and entered its report in writing, in 
which it stated its findings as to the facts and its 
conclusion based thereon (Tr. Part 1, pp. 12-14) ; 
and thereafter, on November 26,1935, the Commis¬ 
sion issued, and, on November 29, 1935, served on 
respondent, at its principal office and place of busi¬ 
ness, its order to cease and desist (Tr. Part 1, pp. 
15-16), which, omitting formal parts, reads as 
follows: j 

It is now ordered that the respondent 
Army and Navy Trading Company, in con¬ 
nection with the conduct of its mercantile 
establishment within the District of Colum- 

i 

bia, cease and desist from— 
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(1) Using in connection with its corpo¬ 
rate name the words “Army and Navy” or 
either of them. 

(2) Advertising or causing to be adver¬ 
tised in any circulars, trade journals, daily 
newspapers, or other periodicals the words 
“Army and Navy” or either of them, de¬ 
scriptive of or in connection with any mer¬ 
chandise to be sold or offered for sale to the 
public, unless in fact the words “Army and 
Navy” be used specifically in connection 
and conjunction with particular merchan¬ 
dise actually procured from the Army or 
Navy Department of the United States 
Government. 

Provided, however, that for a period of 
two years from the date of the service of 
this order upon respondent, the respondent 
shall be permitted to use in connection with 
such corporate or trade name as it might 
assume the words: 

“Formerly Army and Navy Trading 
Company.” 

It is further ordered that respondent 
shall, within 90 days after the service upon 
him of a copy of this order, file with the 
Commission a report in writing setting 
forth in detail the manner and form in 
which this order has been complied with and 
conformed to. 

And it is further ordered that respondent 
shall, within 24 months after the service 
upon him of a copy of this order, file with 
the Commission a report in writing setting 
forth in detail the manner and form in which 
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this order has been complied with and con¬ 
formed to. j 

(6) The said order to cease and desist is still in 

full force and effect, and has been at all times since 
its said issuance and service. j 

(7) Respondent, Army and Navy Trading Coip- 
pany, has failed and neglected to obey said order 
to cease and desist. 

Wherefore, the Commission applies to this Hoii- 
orable Court for the enforcement of its said ord 


of November 26, 1935, and accordingly certifies 
and'files with this application a transcript of the 
record in the proceeding before the Commission 
against the respondent Army and Navy Trading 
Company. j 

The Federal Trade Commission prays this Hon¬ 
orable Court that it cause notice of the filing of this 
application and transcript to be served upon tjie 
respondent, and that this Court take jurisdiction 
of the proceeding and of the questions determined 
therein, and make and enter upon the pleadings 
and proceedings set forth in such transcript a de¬ 
cree affirming said order of the Commission and 
commanding respondent to eomph^thprewith. 

W. 

T rade Commi/sion\ 

-, _ 

Lartin A. Morrison, 


Chief Counsel, Federal . 





James' w. jnichol. 

Special Attorne&fAttorneys for Petitioner j. 
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City of Washington, 

District of Columbia, ss: 

Otis B. Johnson, being first duly sworn, on bis 
oatb says that be is tbe Secretary of tbe Federal 
Trade Commission, and as sucb is authorized to 
make this affidavit omits behalf, and that he makes 


mg appflcal 


mmission; that 
ion and has 
d theitin I and that the 
applkatiJnkre true to 


this affidavit on behalf of such 
he has r£ad the f 
knowledge of the f ac 
statements in the for 
the best of his knowje^'f\^\^beJ|[ej 

Otis B. Johnson 

Secretary, Federal Trade utmmission 
Subscribed and sworn to before me phis 14th day 

of May 1936. Mi’; ^.^7/ 

[seal] ' Edna B. Vistcel; ' 

Notary Public . 

My commission expires June 9,1939. 


-Z£sC<.. 
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